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TN THE MATTER OF ARBITRATION EETWEEN ! COMMERC‘E CUMMFSS!ON
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ToUIs D. CATHEY, JR. ‘f E
and '
MIDLOUTISTIANA RAIL CORPORATICN f . fg' o

QPINION AND AWARD <.

Backecround

Tis is an arbitration precceeding arising under Article I, Sedtion

11 of the provisions of New York Dock Railiay - Control - Brooklyn Eastern

Districe, 260 ICC &0 (1979), aff'd sub nom. New York Dock Rajilway v. United

States, 609 F. 2d 83 (2d. Cir.1979).

. The parties in this ¢ispute are Louis D. Cathey, Jr. {(Claimant}, 2
former émployee of North Louisiana and Gulf Railroad Company (Northlou),
and Midlouisiana Rail Corporation (Midlou). a rail carrier which had
acquired certain rail lines and trackage rights from NorthLou, resulting
in the Claimant's loss of employment.

The Arbitrator was appointed by the National Mediation Board on

April 23, 1991 pursuant to the crovisions of New York Dock.

The Claimant was represented ty James D. Caldwell, Esq., of Norman

R. Gorden and Associates, Shreveport., Louisiana.



Midlou vas represented by Christopher E. Hagerup., Esg., of Weiner,
McCaffrey, Brodsky, Kaplan & Levin, ?2.C., Washington, D.C.

The record in this case begins on October 7, 1987 and concludes
with the submission of the last of the parties' briefs in this proceeding

on July 12, 1991,

Factual Baclkzround

The ey events in this case took place in two related but separate
proceecings before tha Interstate Commerce Cormission in 1987,

Mid South Corporation (MidSouth), which had previously formed
Midlou for the purpose of acguiring certain trackage rights and rail lines
frem NorthlLou and Central Louisiana and Gulf Railroad Company (Central Lou).
successfully Detitioned the ICC uncder 49 USC § 10505 for authority to
continue in control of MidLou, in additicn to maintaining its control
of ancther rail carrier., MidSouth Rail Corporation (MidSouth Rail).

fursuant to the srovisions of 49 USC § 10505(g), the smployee

orotective conditions established in New York Dock wers made applicable

to this control transaction. (MidSouth Corporation - Control Exemption -

MidSouth Rajl Corporation and Midlouisiana Rail Corporation, Finance
Doclzet No. 31063, decided August 17, 1987).

In the second proceeding, Finance Docket No. 31077, MidLou successfully
petitioned pursuant to the provisions of 4% USC § 10901 for an exemption
to accuire certain rail lines and trackage rights from NorthLou and

Central Lou. No employee protective provisions wvere, however, imposed



by the ICC on this acguisition transacticn. (Midlouisiana Rail Cormoraticn -

Accuisition and Oweraticon - Certain Lines of MNorth Touisiana and Gulf

Railrocad Commany and Central Touicsiana and Gulf Railroad Companv.,

-!)'

Finance Docket No. 31077, cecided July 16, 1987

On August 26, 1987, Midlou offered azlternative emplovment with
another -usiness., or a cash severance payment 2ased cn length of service,
to any employees of Northlou or Central Lou vho were not re-hired »y
Midlou as it completed the avproved acguisition, contingent upon the
executicn of a Resignaticn and Belease form by the employee involved.
Claimant <id not agree to any of these terms, and was terminated from
emeloyment effective September 8, 1987.

Cn October 7, 1987 Claimant throuch his attormey wrote to MidLou
and initiated his quest for cdverage under the employee protective

provisicns of New York Dock: MidLou declined the claim. :

Claimant then filed suit against MidLou in U.S. District Court

on July 25, 1988, seeking New York Doclk protection under the control

proceeding. In a Memorandum Ruling dated December 22, 1988, the Court,
clting the doctrine of primary jurisdiction, defarred the question of
the Claimant's coverage to the ICC. Cathevy v. Midlouisiana Rail Corp.,
Civil Action No. 88-1932 (USDC - W.Dist.-LA. 1988).

By letter of November 15, 1989, Claimant notified Midlou of his
intention to invoke the mandatory arbitration srovisions of lMewv York
Docik. On February 21, 1990 MidLou sought to contest this invocation by
filing a petition for clarification with the ICC andé concurrently requesting
a stay of arbitration pending its disposition. On July 13, 1990 the

Commission determined that the matter should proceed to arbitration: it



then dismissed Midlou's pmetition for clarificaticn and denied its netition

for a stay of arbitration. (MidSouth Cgrporation - Control Fxemotion -

MidSoutn Rail Cormoraticn and Midlouisiana Rail Corporaticn, Finance

Docket No. 21063, decided July 12, 1990).

Positicns of the Partiss

Claimant argues that his termination from employment vas a direct
result of the control rroceeding initiated by MidSouth in Finance Docket
No. 21062, and that the acguisition croceeding in Finance Dociket No. 31077
vas related to and concurrent with the control proceeding, not separate
and distinet from it.

Since employee protective provisions were applied to the control
transaction, it is not logical to argue that the employees of the accuiring
entity are afforded protection, vhereas emmloyees of the =2ntity oveing
accuired ars not.

Claimant contends that the record demonstrates that MidLou understood
and construed the action of the ICC to include the acguisition of NorthLou,
and recocnition of labor protection for Northlou employees, including cash
severance payments, despite its assertions othervise.

Accordingly, Claimant argues that he should be determined to be a

"dismissed employee” as defined by New York Dock Appendix III, Section I(c),

or in the alternative, a "displaced employee" under Appendix III, Section I(b),

entitling him to a cash allovance.

Midlou argues at the outset that the claim should fail because of



oprocedural deficiencies: (1} the Claimant lacks standing to pursue the
claim against Miclou since he has never been employed by MidLou: (2) the
claim is time-barred because of failure to comply with the time limits of
Article I, Section ll(a) of New Yor! Dock: and (3) the Claimant has not
met his burden of oroof in establishing a claim.

As tc the merits of the case, MidLou contends that the ICC and
reviewing federal ccurts have in similar cases consistently rejected the
Claimant's line of argument that he is entitled to employee protective
menefits., under the control proceading, the acquisition proceeding, or hoth.

Although Nev York Docl conditions were imposed in the control

proceeding, the Claimant's employer, Northlou, was not a party to the
proceedings, and it is wvell settled that only those parties directly involved
in the sroceedings cualify for the omployee nrotective benefits vhich are
imsosad. ‘

As to the acquisition oroceading, Midlou accuirad Nortillou sursuant
to ICC wolicize for acguicitions and operations under 49 USC § 10901, aad,
as is almest alvays the cass in Ssction 10901 transactions, no amolovze
sretectiva srevisions werz imoszd.

Midlou arftues that applicabla praczdent upznimously suwnorts its

substantive oosition that thz Claiman:t is not entitled to zny lalxcr

srotactiva 2enefits, and hic claim should therefor2 be denied.

Findings and Conclusions

Although MidLou has raissc procedural questions, it ould »2 hest
to oroczed directly to a dizposition of this casz on the merits.

Accerdingly, for the reasons discussed below, it is determined that tha



Claimant is not eaticlad %o employaz arstactiva enaliits wnder New Vorit
Doclkt, and the claim must thasalicra ~e daniad.

Th ordzr for the Claimant o succszed, he must e abla £ dImenstraca
tnat he quzlifies for 2nefits undar one of the srocaadings vhizh took
mlace mefcrz the Commission.

{a) Tha Accuisition Progoeding

Claimant's crovicus omoleoyer. Merthklcu, 'as a party to ong <l thaz
sreeezdiags, 1n Tinancz Doclzzt Ne. 21077, che azouisition sroceading,
vher2 MidLou succ2zsfully oetitionzd under Szcotisn 10901 as 2 acn-carrisze
:o acguire sracizaz? rigats and rail lines frem Nerthlou and Centrallcu.

Secticn 10901 recuirzs ICC adoreoval for the 2ccuisicicsn and :
oneration of 2 rzil line Dy an entity that i1s not a rail carrizr (MidLou
had only recentls ~2zn formed v lMdScuth for this stecilic suraesz).
Sccticn 10901(2) jives the Commissicn the ciscratica tc imposst cartain
omelovee creticstive conditiens for affccead emolcyees, but the Commission
has fenorally rodrained frem doint oo onless xweedtional ciscumstancss
are zhom.

Thls non-imsesition felicy is =licated at longth in ICC Bt DParts

Mo. 392 {SUE - Mo. 1), "Clags E:om:tion Zar <h2 Accuiszition and Op2ration

of Rail Linas Uncdar 49 USC 10901", ' I.C.C. Zd 810 (1985), alf'c sub acm.

1)

Illincis Commerce Corm. v. ICC, 817 22 145 (D.C. Cir. 1987), vherein

tha ICC acdomted final rulss =2=ammtins ‘roem reculation mest z2ecuisitions
and coeraticns under Section 10901; =22 49 CFR 1150 ot seg.

Thuz, in accerdance with its sattled 2olicy, the Commission did not
impose amploye2 wrctectiva conditicns on th? accuisitien transactien, and

Claimant must lool: elsevhers in cselting coverzge.



('sY The Control droceeding

Bocause MidLou would woome 2 carrizr subject o ICC reculation

tha

)

ugen comrslation ¢ ccuiziticn of Mertihlou and Cantrz2l Tou, 2nd siage
MicSousn alirzady controllad another rail carrier, MidScuth Rail, it ‘»zcame
12032832ty Jor MidSoutd o se=2ik ICC agproval to continue in control of Midlou:
29 Usc § 11322{3){(%) raocrirzz the ICC's sricr azproval and authorizotion

Jor the "azcuiszition of conirol of a carrier oy a oerson that 13 nct a
zarrisr “ut that controls any numer of carriars”.

Section 11343 transacticns are sudject to the mendatcry labor
Jrocaction racuiramants of 49 USC § 11347. In the instant case MidScuth
srecesded by seeting zn zemmtion undar 49 USC § 10505 from the final ‘;
raviz-r 2né 2n2roval racquirements ¢ Section 11243 for itz commen control
oI MiZlou and MidScuth Rzil. and thz2 ICC anzlied the orevisicns of
49 USC § 10505(z) to immos2 laxer orotactive provisions on thz trancaction.

“he ruesticon then hecomes “hetiher the labor crotactiva srovisicns
3:nly tc any oartiass 6ther titan those <Jiractly involvad in the sroczacings.

Tz ICC has taken the visv that laber nrocection is not racuired
ot amployezs of non-applicant carriers. i.e., only those “ho formally
Darticinate as partiss to a transaction ars coverad. Tha® Commissicn's
Jsiticn as receivad consistent cugport Irom the zourts.

In Lamoille Valley R.R. v. ICC, 711 F. 24 295 (D.C. Cir. 1983), the

Court held that protection is limited to "a rail carrier inveolved in the

transaction" and "its amployees". In Missouri-Kansas-Texas R.R. v. United

Stztes, 632 F. 22 392 (S5th Cir. 1980), it was held that protections are for
the employzes of the mercing carriars only, citing precedents reginning

with the Washington Job Protaction Agrzement of 1936 and its subsequent



cocdification as Sectien 11347 of <2 = AcCt. S=e also

Scutherm Pacific Trangportaticn Co. v. ICC, 7356 F. 28 708 (D.C. Cir. 1984),

and Crounse Corp, v. ICC, 781 F. 2¢ 1176 (6th Cir:. '986).

n 2 recent case dirsctly on 2eint, 2 U.S. Court of Appeals laid
¢ 725t any doubts ahout vhe is entitlad to orotections:

"Finally, avan if thwe srior cases cdid not Jdzfinitively address
'nathizr under Section 113247 a nen-a2oplicant carrier could sver e
sufficiontly Minvolved" in a transaction for vhich anproval is scught to
“rigzyer labor protection for "aff=crted” emplovess, w2 congluda that the
-CC's iaterprataticn of "inveolvad" <o mean conly those who formally
N v

rarcicipat? as partias £c 2 srinsaction is reasonable”.

Railvav Lator Ewecutivas Associaticn v. ICC, 914 F. 22 276, 28!

(D.C. Cir. 1$%0).

Clearly. since Nerthlou was not a Larty to the control trznsaction,

nene ¢l its ammleoyees, including the Claimant, ere entitled to the nenefit
cf the lakor

crotective srovisions wvhich werz inmosed.

AYARD

Tha claim is ZJenied.

" Hugiifs. Duffy
Arxitrater

Dateri: A 4 194 |




