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ARBITRATION BOARD 
NEW YORK DOCK II WBOR PROTECTIVE CONDITIONS 

(IMPOSED BY THE INTERSTATE COMMERCE COMMISSION 
IN FINANCE DOCXET NO. 31922) 

In the matter of an arbitration between 
; 

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES ) 

and 

SO0 LINE RAILROAD COMPANY 

FINDINGS & AWARD 
; 

QUESTION AJ ISSUE: 

Is the Carrier required under the provisions 
of the New York Dock Conditions to furnish 
employees affected by a line sale their test 
period averages to the employee or his repre- 
sentative upon request for such test period 
averages? 

BACKGROUND: 

The-Interstate Commerce Commission (the "ICC" or "Commission8') in 
qzroval of the purchase of a line,of track by Wisconsin Central, 

Line" 
(the "WCL") from the Soo Line Railroad Company (the "Soo 
or "Carrier") in Finance Docket No. 31922, service date of 

November 5, 1991, imposed the labor protective conditions in New 
York Dock RL - Control - Brooklvn Eastern Dist., 360 I.C.C. 
(1979) as tilarified in Wilminoton Tern. RR. Inc. - Pur. & Lease 
-- CSX Transn.. Inc., 6 I.C.C. 2d 799 (1990) and 7 I.C.C. 2d 60 
(1990), aff'd sub nom. Railwav Executives Ass'n v. ICC, 930 F. 2d 
511 (6th Cir. 1991) (the "NY Dock Conditions"). The line of 
track which the WCL purchased from the Soo Line is commonly known 
as "The Ladysmith Line," situated between Ladysmith, Wisconsin 
and Superior, Wisconsin, a distance of 102 miles. 

Pursuant to Article I, Section 4, oft-the NY Dock Conditions, the 
Soo Line.served notice on November 11, 1991 upon its employees 
represented by, among others, the Brotherhood of Maintenance of 

1 



soo-3m;E 
NYDOCX IMPTG AG:4T 

Way Enployes (the "BMWE18 or "0rganizationq8) of its intention to 
effect the above described transaction in accordance with the ICC 
decision. In part here pertinent, this Carrier notice, served as 
Division Manager Notice No. 59, reads: 

"RE: IADYSMITH LINE SALE 

"Pursuant to the employee protective conditions provided 
in ?Iew York Dock . . . 
Docket No. 31922, 

as imposed by the ICC in Finance 
the So0 Line Railroad Company hereby 

serves notice of its intention to sell the Ladysmith to 
Superior Line, MP 355.487 north of Ladysmith, Wisconsin 
to the point of intersection with the south right-of-way 
line of Stinson Avenue at Superior, Wisconsin to the 
Wisconsin Central, Ltd. on November 25, 1991 or as soon 
thereafter as practicable. 

We anticipate the changes to be affected will result in 
the abolishment of Section 157 South Superior and Sec- 
tion 155 Stone Lake: the, Roadmaster Position at Superior 
and the Signal Maintainer Position at Superior. 

Because Soo Line has no train operation on this line no 
adverse impact is anticipated on train and 
employees. 

engine 

Estimate of number of employee affected: 

Class of Employes Number Affected 

Section Foremen 2 
Section Laborers 2 
Roadmasters 1 
Signal Maintainers 1" 

On or about November 15, 1991 the Organization requested that 
there be a meeting for the purpose of reaching an implementing 
agreement in application of the terms and considerations for the 
protection of the employees it represents who would be affected 
by the sale of the line of track or the ICC approved transaction. 

The Carrier responded to the Organization by letter dated Novem- 
ber 19, 1991. It confirmed that a draft agreement had been faxed 
to the BMWE on November 15, 1991. This letter further stated: 

"Inasmuch as the I.C.C. has imposed New York Dock 
protective conditions as clarified by Wilmington 
Terminal, the level of protection has been set. There 
is no rearrangement of force as a result of this trans- 
action and the employes whose positions have been iden- 
tified to be abolished as a result, have system 
seniority on the entire former s'bo Line property. As I 
have indicated in the past in similar situations, for 
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these reasons, I do not agree that an imolementing 
agreement is necessary as the necessary conditions have 
been provided for. 

However, as has been done in previous situations, 
without prejudice to the Carrier's position, I did agree 
to provide a proposed agreement as you requested. We 
have had some discussion regarding separation allowances 
and I have indicated that separation allowances are 
provided under the terms of New York Dock conditions. I 
am aware that New York Dock protective conditions 
require a ninety (90) day written notice containing a 
full and adeguate statement of the proposed changes to 
be affected by the intended transaction and that the 
I.C.C. acknowledged the Soo Line has no operation on 
this line and therefore, waived the normal time period 
for completing the transaction. I also understand that 
New York Dock protective conditions provide a dispute 
resolution mechanism. 

My staff will be available to meet with you at 9:00 
a.m., November 22, 1991 to make a good faith effort to 
reach an agreement in this regard, without prejudice to 
my previously stated position." 

The Organization responded to the Carrier letter on November 21, 
1991. It took exception to certain of the Carrier statements and 
asserted that sale of the line of track could not be consummated 
or positions abolished until such time as the parties negotiated 
an implementing agreement or any dispute in connection therewith 
had been'resolved in arbitration. 

The Carrier responded to the Organization's contentions, and in 
addition to refuting certain positions espoused by the 
Organization, offered the following as directly pertains to the 
dispute here at issue: 

"During this discussion, your desire to enhance protec- 
tive conditions contained within the terms of New York 
Dock became very clear. You supported your demand for 
'test period averages' before determining whether an in- 
dividual meets the definition of a 'displaced' Or 
'dismissed' employee with the contention that that is 
the only way an individual knows if he has been placed 
in a 'worse' position. My staff pointed out that it is 
not the purpose of the 'average monthly compensation' or 
'displacement allowance' to determine if an individual 
has been placed in a worse position as a result Of the 
transaction. Certainly, an individual who has been 
placed in a 'worse' position as a result of the transac- 
tion has the ability to support,his claim With facts and 
once that has been accomplished, his 'average monthly 
compensation' will be calculated. Your insistence that 
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employees be provided such information prior to deter- 
mining if they meet the definition of a 'displaced' or 
'dismissed' employee is an obvious effort to gain lpre- 
certification' for all employees involved, regardless of 
any 'adverse' impact as a result of the transaction. 

*it***** 

FC]learly, there are no changes in working conditions 
involved and this is a force reduction which will occur 
under the existing collective bargaining agreement. 
Your position as outlined is without support of the ICC 
and/or board award. Inasmuch as you were so insistent 
that we provide employees whose positions will be 
abolished as a result of this transaction with 1 test 
period averages' prior to determining if they had been 
placed in a worse position or met the definition of a 
'displaced' or 'dismissed' employee, R. L. Mullaney in- 
dicated that arbitration would be necessary and made 
that request. 

Further, in a discussion with R. L. Mullaney of my staff 
on December 2, 1991, you were reminded that employees 
are, in fact, provided a statement of gross earnings, to 
date, with each paycheck. If it is truly your desire to 
see that employees are provided salary information 
necessary to understand obligations and benefits to 
which they are entitled under New York Dock and not to 
seek 'certification' of benefits for anyone in the 
'transaction', this statement should suffice." 

Organization, by letter dated December 5, 1991, responded to 
Carrier in part here pertinent as follows: 

@*[I] have considered your most recent offer of an im- 
plementing agreement and I must inform you that I find 
it unacceptable. As you are aware, the issues of both 
the calculation and the content of Test Period Averages 
for those employes affected by this transaction must be 
resolved in the implementing arrangements which we are 
attempting to negotiate. So far these negotiations have 
been fruitless, but since the 30 days allotted for nego- 
tiations under Article I, Section 4 have 'not expired, I 
would suggest that we meet again on December 19, 1991, 
in order to make another attempt to reach a negotiated 
solution before restoring to arbitration of this 
dispute. Attached hereto is our revised proposal for 
such agreement. Please note that Section 5 of our pre- 
vious proposal, presented to your staff on November 22, 
1991, was not intended to enhance the imposed 
conditions. We had inserted the moving allowance option 
based on the Carrier's proposal" sent to this office by 
fax on November 18, 1991." 
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The parties thereafter came to mutual agreement on the terms of 
an Implementing Agreement, except as concerns the matter that is 
the subject of the above Question at Issue. In this connecticn 
the Carrier says that it is not obligated to have the Implement- 
ing Agreement contain a provision that requires it provide test 
pericd averages to employees assigned to the line of track and 
employees affected by the exercise of displacement rights prior 
to ~determining whether the;- have been placed in a worse position 
or meet the definition of "displaced" or l'dismissedlU employee. 

On the other hand, the Organization maintains that the Carrier is 
obliged to be in agreement to provide information related to T?As 
to affected employees and says that the Implementing Agreement 
should contain a provision that reads as follows: 

"Each employee assigned to the line as described in Sec- 
tion 1 above and employees affected by the exercise of 
displacement rights by such employee will, upon request, 
be provided with a computation of test period earnings 
and hours as described in Article I, Section 5." 

A "displacedI' and "dismissed" employee is defined in Article I, 
Section l(b) and l(c) of the NY Dock Conditions as follows: 

"(b) 'Displaced employee'means an employee of the rail- 
road who, as a result of a transaction is placed in a 
worse position with respect to his compensation and 
rules governing his working conditions. 

(cl 'Dismissed employee' means an employee of the rail- 
road who, as a result of a transaction is deprived of 
employment with the railroad because of the abolition of 
his position or the loss thereof as the result of the 
exercise of seniority rights by an employee whose posi- 
tion is abolished as a result of a transaction.lv 

A "displacement allowance" is defined in Article I, Section 5, of 
the NY Dock Conditions as follows: 

"5. Displacement allowances. - (a) So long after a dis- 
placed employee's displacement as he is unable, in the 
normal exercise of his seniority rights under existing 
agreements, rules and practices, to obtain a position 
producing compensation equal to or exceeding the compen- 
sation he received in the position from which he was 
displaced, he shall, during his protective period, be 
paid a monthly displacement allowance equal to the dif- 
ference between the monthly compensation received by him 
in the position in which he is retained and the average 
monthly compensation received ,by him in the position 
from which he was displaced. 
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Each displaced employee's displacement allowance shall 
be determined by dividing separately by 12 the total 
compensation received by the employee and the total time 
for which he was paid during the last 12 months in which 
he perfomed services imediately preceding the date of 
his displacement as a result of the transaction (thereby 

producing average monthly compensation and average 
monthly tine paid 
further, 

r’Or in the test period), and provided 
that such allowance shall also be adjusted to 

reflect subsequent general wage increases. 

If a displaced employee's compensation in his retained 
position in any month is less in any month in which he 
performs work than the aforesaid average compensation 
(adjusted to reflect subsequent general wage increases) 
to which he would be entitled, he shall be paid the 
difference, less compensation for time lost on account 
of his voluntary absences to the extent that he is not 
available for service equivalent to his average monthly 
time during the test period, but if in his retained 
position he works in any month in excess of the 
aforesaid average monthly time paid for during the test 
period he shall be additionally compensated for such 
excess time at the rate of pay of the retained position. 

(b) If a displaced employee fails to exercise his 
seniority rights to secure another position available to 
him which does not require a change in his place of 
residence, to which he is entitled under the working 
agreement and which carries a rate of pay and compensa- 
tion exceeding those of the position which he elects to 
retain, he shall thereafter be treated for the purposes 

'of this section as occupying the position he elects to 
decline. 

(c) The displacement allowance shall cease prior to the 
expiration of the protective period in the event of the 
displaced employee's resignation, death, retirement, or 
dismissal for justifiable cause." 

Provision for the negotiation and arbitration of an Implementing 
Agreement is set forth in Article I, Section 4, of the NY Dock 
Conditions', and reads in part here pertinent as follows: 

"4. Notice and agreement or decision. -- (a) Each rail- 
road contemplating a transaction which is subject to 
these conditions and may cause the dismissal or dis- 
placement of any employees, or rearrangement of forces, 
shall give at least ninety (90) days written notice of 
such intended transaction by posting a notice on bul- 
letin boards convenient to th+ interested employes of 
the railroad and by sending registered mail notice to 
the'representatives of such interested employees. Such 
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notice shall contain a full and adequate statement of 
the proposed changes to be affected by such transaction, 
including an estimate of the number of employees of each 
class affected by the intended changes. Prior to con- 
summation the parties shall negotiate in the following 
manner: 

Within five (5) days from the date of receipt of notice 
at the request of either [party] . . . hold negotiations 
for the purpose of reaching agreement with respect to 
application of the terms and conditions of this appendix 
. . . Each transaction which nay result in a dismissal 
or displacement of employees or rearrangement of forces, 
shall provide for the selection of forces from all 
employees involved on a basis accepted as appropriate 
for application in the particular case and any assign- 
ment of employees made necessary by the transaction 
shall be made on the basis of an agreement or decision 
under this section 4. If at the end of thirty (30) days 
there is a failure to agree, either party to the dispute 
may submit it for adjustment in accordance with the fol- 
lowing procedures: 

(1) Within five (5) days from the request for arbitra- 
tion the parties shall select a neutral referee and in 
the event they are unable to agree . . . 

(b) No change in operations, services, facilities, or 
equipment shall occur until after an agreement is 
reached or the decision of a referee has been rendered." 

The parties selected the undersigned arbitrator to be the chair- 
man and neutral member of the arbitration board. 

POSITION OF THE ORGANIZATION: 

aasically, it is the contention of the Organization that the NY 
Dock Conditions require that the Carrier provide a test period 
average (TPA), as described in Article I, Section 5(a), supra, to 
each 1Vaffected81 employee. The Organization therefore submits 
that the Implementing Agreement here in question should properly 
contain a provision that reads as follows: 

"Each employee assigned to the line as described in Sec- 
tion 1 above and employees affected by the exercise of 
displacement rights by such employee will, upon request, 
be provided with a computation of test period earnings 
and hours as described in Article I, Section 5 [of the 
NY Dock Conditions]." * 

The Organization says that a provision such as that quoted above 
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is to be Properly a part of the Implementing Agreement because 
the carrier is obliged to provide employees with their TPA once 
they have.been affected so as to permit those employees, in turn, 
to detennlne lf they have been placed in a worse position as a 
result of a transaction and thereby entitled to benefit of a dis- 
placement allowance. 

It asserts that affected employees need to be aware of their TPA 
since it is only with the benefit of such information that an af- 
fected employee can comply with the provisions of Section 5 of 
Article I of the NY Dock Conditions, supra, in regard to the ex- 
ercise of seniority to a position producing compensation equal to 
or exceeding the compensation received in the position from which 
the employee is displaced. 

In this particular case the Organization submits that there are 
four employees represented by the Organization who will be ini- 
tially affected by the transaction, i.e., two Section Foremen and 
two Section Laborers, or, namely, the positions identified by the 
Carrier in its November 11, 1991 notice, supra, and that others 
will no doubt be affected by a chain of displacements. 

Accordingly, the Organization requests that the Question at Issue 
be answered in the affirmative and that the Board direct that the 
Implementing Agreement include the aforementioned clause related 
to the Carrier being required to provide affected employees, upon 
request, with their TPA. 

POSITION OF THE CARRIER: 

The Carrier maintains that it is not the purpose of a TPA to 
determine if an individual employee will be placed in a worse 
position as a result of a transaction. It says the purpose of an 
Article I, Section 5 (a) , "Displacement Allowance," is to provide 
an equitable method for determining compensation to be allowed a 
"displaced employee" who has in fact been placed in a worse posi- 
tion with respect to their compensation and rules governing work- 
ing conditions as a result of a transaction. 

It says that there is nothing contained within the definition of 
a "displaced employee" in the NY Dock Conditions which supports 
an employee's entitlement to their TPA prior to the time that 
they are placed in a worse position as a result of a transaction. 
The Carrier therefore takes the position that it is obliged to 
provide a TPA only to a 8@displaced1' employee who is entitled to a 
"displacement allowance." 

In the case at hand, the Carrier offers, it remains to be deter- 
mined who in fact, if anyone, will be a "displaced employeett and 
thereby entitled to a "displacement dilowance.g* 
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Carrier says that if a dispute arises concerning 
of a "displaced" employee or whether an individual 
a "displacement allowance I1 that such dispute must 

be resolved unaer the terms Of Article I, Section 11, of the NY 
Dock conditions. 

The Carrier says that in seeking to have the disputed provision 
included in the Implementing Agreement that the Organization is 
attempting to enhance protective conditions contained within the 
NY Dock Conditions. It says that the Organization is in reality 
seeking to gain a right of "pre-certification" for all employees 
involved, regardless of any "adverse" impact as a result of the 
transaction and to relieve the employee of the obligation to es- 
tablish the causal nexus between the transaction and any adverse 
affect. Such a happenstance, the Carrier argues, would permit 
the Organization to shift to the Carrier the burden of proving 
any lesser earnings received by an employee was the result of 
something other than the transaction. 

While the Carrier does not dispute the fact that four positions 
represented by the Organization will be abolished v'lth the sale 
of the rail line, it says that no rearrangement of force will oc- 
cur under the terms of the collective bargaining agreement and 
that no selection of forces is therefore necessary. Thus, the 
Carrier says there will be no change in working conditions and 
the employees affected by the transaction will only be subject to 
what it says would be a normal force reduction and an exercise of 
system seniority rights. In this regard, the Carrier says that 
it is difficult to predict the overall impact on any employee in 
the exercise of such system seniority. 

The Carrier says that the Organization would like the Board to 
believe that anyone affected or displaced in conjunction with 
this force reduction is entitled to a "displacement allowancel@ as 
provided in Article I, Section 5(a), in any month in which their 
earnings may be less than their "average monthly compensationl' 
prior to being displaced, regardless of the reason for such a 
difference or without establishing the necessary causal nexus be- 
tween the transaction and the adverse affect. 

For the above reasons the Carrier says that the Implementing 
Agreement which does not contain the language in dispute should 
be adopted as sufficiently meeting the requirements of Article I, 
Section 4, of the NY Dock Conditions. 

FINDINGS AND OPINION OF THE BOARD: 

The Board has given studied consideration to the various argu- 
ments of record, the pertinent provqsions of the NY DOCK conai- 
tions: and, in particular, the awards cited by the parties in 
support of their respective positions. 

9 



soo-3Mwz 
NYDOCK IMPTG AGXT 

There is no question that the Bernstein Awards referenced by the 
Organization cast light upon certain artful language contained in 
the Washington Job Protection Agreement of 1936 (WJPA). However, 
as the Carrier points up, there are a number of significant dif- 
ferences between the purposes for which the WJPA was entered into 
by the various carriers and the unions as compared with the NY 
Dock Conditions. As Referee Murray M. Rohman said in an award 
which issued on August 6, 1974 (PC v. IBEW & RED) as concerns the 
differences between the WJPA and Amtrak Appendix C-l Provisions, 
or protective provisions patterned somewhat after the NY Dock 
Conditions: "[The] philosophy and economic conditions prevalent 
in the '30's were different than those prevailing in the '70's 
when Appendix C-l was pronulgated.1' 

Moreover, the Bernstein Awards which are cited involve detennina- 
tions that are, for the most part, bottomed on interpretation of 
agreements which had been entered Into by the parties in the par- 
ticular dispute. Thus, the awards lend themselves to a rather 
limited interpretation of even the WJPA. 

In Case No. 138, for instance, Referee Bernstein makes extensive 
reference to an Implementing Agreement. It is this Agreement, 
not the WJPA, which is quoted as prescribing that a TPA be fur- 
nished upon the written request of an employee. The Agreement 
states: 

"If as a result of the merger an employee is diSplaced 
or deprived of employment, upon written request of the 
employee or his representative to the Superintendent, 
the .carrier shall promptly furnish to such employee, 
with copy to his General Chairman, a statement showing 
total compensation received by such employee and his to- 
tal time paid for during the last twelve months in which 
he performed service immediately preceding the date on 
which he is displaced or deprived of employment." 

It is also significant that notwithstanding the foregoing terms 
of Agreement, a separate Letter of Agreement essentially states 
that the carrier is to provide a TPA to involved employees when 
"it becomes known what employees are affected" and, further, that 
when an employee is "adversely affected" and claims compensation 
loss that the employee will file a claim with the carrier. 

In the circumstances, that Referee Bernstein concluded that the 
carrier had "improperly neglected" to provide a TPA upon request 
must be viewed in the context of the Implementing Agreement, and 
not the WJPA, having required such information be given upon the 
request of the employee or the union. 

That a "position88 occupied by an employee is abolished at the 
time of a transaction,~ as in the case here at iSSUe, does not 
mean that that particular employee has been adversely affected 
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and thereby entitled to a displacement allowance. The test is 
what happens to the employee in the exercise of seniority and 
displacement rights after the abolishment of the position. And, 
even in this regard it must be considered that the Carrier has no 
control over the voluntary exercise of seniority. 

Employees nay place themselves into situations which, on the 
surface, suggest they are in a worse position as a result of a 
transaction. However, it may be that such circumstance is the 
result of, for example, a desire on the part of the affected 
employee to work at a given location, on a certain shift, or be 
off from work on particular rest days. This, as opposed to the 
employee having exercised seniority and working on another posi- 
tion which would equal or better the compensation and working 
conditions of a former position which was abolished or subject to 
displacement. 

In this same respect, it is noteworthy that Referee Bernstein of- 
fered that it was not abolishment of a regular position that es- 
tablishes entitlement to a displacement allowance. He said, in 
Case No. 138, that to be t'adversely affected" would seem to 
require some actual detriment, and that '8protection8q does not 
come into play until compensation is worsened, requiring a com- 
parison of compensation before and after the employee is "first 
adversely affected." 

Therefore, that an employee may be forced to exercise seniority 
as the result of the abolishment of a position on the line of 
rail that is abandoned must be viewed in the light of whether, 
after having done so, the employee is placed in a worse position, 
or, principally, a position unlike that which the employee would 
have stood for absent the transaction. It must be recognized, as 
held-in numerous past awards, that a remote or tangential effect 
of a transaction does not qualify an employee for a displacement 
allowance. 

As stated by Referee Nicholas H. Zumas in a dispute between the 
CSX and the BMW involving the NY Dock Conditions (Award dated 
March 26, 1990): 

"It is well settled that the burden of proof in cases 
seeking NYD protection benefits rests with the Organiza- 
tion to show that Claimants were adversely affected by 
the transaction. The Organization must prove that ac- 
tual harm was suffered by Claimants as a result of the 
I.C.C. approved transaction. 

[Flluctuation of levels of compensation and movement of 
territory are normal characteristics of maintenance of 
way employment. The fact that some Claimants had their 
work levels altered or their headquarters points moved 
does. notprove adverse effect nor does it show the 
causal nexus between the transaction and the adverse ef- 
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feet that is required before imposing NYD protection 
benefits." 

Further, as stated by Referee Marty E. Zusman in an award which 
issued under date of December 7, 1990 in a dispute involving the 
BPS. and CSX and application of the Oregon Short Line Conditions 
or protective PrOViSiOnS not unlike those found in the Ny Do& 
Conditions: 

"Finding no evidence of language or practice requiring 
Carrier to calculate a TPA where no evidence exists that 
the employee has suffered a loss and is within the mean- 
ing of the Oregon Short Line Protective Provisions as a 
'displaced employee,' we must answer the guestion [that 
the Carrier be required to provide a TPA for each of the 
named claimants] in the negative." 

This Board likewise fails to find by language or practice that 
the NY Dock Conditions require a carrier to provide a TPA to an 
employee merely because he would be affected by a job abolishment 
or sustain a loss of compensation. In our view, the NY Dock Con- 
ditions clearly intend that employees not be given a TPA or be 
certified as entitled to the protective benefits of the NY Dock 
Conditions until they have been adversely affected as a result of 
the transaction as concerns their compensation and rules govern- 
ing their working conditions. 

In this latter regard, the Board finds it significant that Sec- 
tion 5, Displacement Allowances, of the NY Dock Conditions, 
supra, prescribes that an employee is entitled to a displacement 
allowance so long 88after8q the employee's displacement as that 
employee is unable, 
obtain a position 

in the normal exercise of seniority rights to 
producing compensation equal to or exceeding 

the compensation in the position from which the employee was 
displaced. No mention is made in this or any other section of 
the NY Dock Conditions of an employee being entitled to a dis- 
placement allowance following the date an employee is affected by 
a job abolishment. Further, this same section of the NY Dock 
Conditions states that a TPA is to be calculated on the basis of 
the last 12 months in which the employee performed services 
"immediately preceding the date of his displacement as a result 
of the transaction.*@ Again, there is no mention of the date that 
the employee is initially affected by a job abolishment. 

Certainly, to give employees a TPA simply on the basis of the 
position they occupied being abolished, much less because they 
were in the employ of the Carrier at the time of a transaction, 
would be tantamount to placing the burden of proof upon the Car- 
rier to show that there was no causal nexus between any loss of 
future compensation and the transaction, instead of, as the NY 
Dock Conditions contemplate, the employees being required to show 
the manner in which they had been adversely affected in the first 
instanc~e so as to be entitled to a protective allowance. 
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The Board also believes that consideration must be given to the 
fact that there is a significant difference as to the manner in 
which a protective period is described in the WJPA as opposed to 
the NY Dock Conditions. In the WJPA a protective period is said 
to~be 'Ia period not exceeding five years following the effective 
date of the coordination.tl The protective period in the NY Dock 
Conditions is said to mean that period of time that "extends from 
the date on which an employee is displaced or dismissed to the 
expiration of 6 years therefrom." 

In other words, the WJPA gave reason for an employee to be im- 
mediately placed under a protective umbrella since the protective 
clock commenced running at the time of the coordination. This is 
not a circumstance of concern with respect to application of the 
the NY Dock Conditions. The window of protection for an employee 
under the NY Dock Conditions does not commence on the date of a 
transaction, but rather runs from the date on which an individual 
employee is first adversely affected. Thus it would seem to the 
Board that a purposeful change was made in the adoption of the NY 
Dock Conditions language so as to preclude a premature determina- 
tion of affect that might well cause employees to be subjected to 
a less meaningful period of protection than would obtain if the 
protective period was not to commence until the employees had in 
fact been adversely affected. 

There is no question that the absence of a proper knowledge of a 
TPA places a difficult burden upon an employee to know where to 
exercise seniority in carrying out the mandate that an employee 
exercise seniority to the same or a higher rate of pay so as to 
be entitled to the protective coverage of the NY Dock Conditions. 
However, this concern may not be viewed as requiring that the TPA 
be computed before there is sufficient reason to recognize that 
employee as having been adversely affected in the first instance 
as a result of a transaction. 

Moreover, even as concerns levels of compensation and the rate of 
pay of various positions, it is evident that paycheck stubs 
provided to employees twice monthly contain a statement of “year 
to date" earnings and rates of pay are indicated on bulletins for 
positions. Thus, it would appear that such information is 
readily available to employees to track any concern that they may 
have as to their individual situations and a determination as to 
whether a sufficient basis exists to show that the consequence Of 
a change in their level of compensation is in fact due to some 
cause related to the transaction, or, here, the track line sale. 

Since the Board finds the contractual provisions which the Or- 
ganization seeks to be made a part of the Implementing Agreement 
go beyond the scope of the NY Dock conditions, it must be con- 
cluded that this Arbitration Board does not have the authority to 
impose such a condition as a part of an arbitrated Implementing 
Agreement. 

13 
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AWARD- 

The Question at Issue is answered in the negative. The Carrier 
is not required under the NY Dock conditions to furnish employees 
@'affected" by a line sale with a test period average upon request 
for such data. Accordingly, the Implementing Agreement which has 
been identified above as not having included language to such an 
effect will be the final agreement between the parties. 

Robert E. Peterson, Chairman 
and Neutral Member 

Robin Mullaney 
Carrier Member Organization Member 

Minneapolis, MIi 
Aprila%, 1992 
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ARBITRATION BOARD 
NEW YORK DOCK II LABOR PROTECTIVE CONDITIONS 

(IMPOSED BY THE INTERSTATE COMMERCE COMMISSION 
IN FINANCE DOCKET ~0. 31922) 

In the matter of an arbitration between 

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES 

and 

SO0 LINE RAILROAD COMPANY 

DISSENT OF ORGANIZATION MEMBER 
ERNEST L. TORSKE TO FINDINGS AND AWARD 

The decision of the majority in this dispute, were it to be 

followed, by other arbitrators, would accomplish a result long 

sought by some railroad managers: the effective elimination of the 

New York Dock ("NYD") and Oregon Short Line ("OSL") Conditions as 

protection arrangements for railroad employees. The majority has 

deliberately disdained thirty-year standing precedents and by 

slavish adoption of the carrier's sophistic rationalizations has 

attempted to distinguish those precedents and the Washington Job 

Protection Agreement ("WJPA") from NYD. It engaged in this 

aberrant behavior so that it might conclude that an employee, 

concededly "affected as a result of a transaction", must Prove, 

not only that he has been "placed in a worse position with respect 1- 
to his compensation" without being afforded the means provided by 

NYD to enable him to do so, but also that a causal nexus exists 



-2- 

between his "worse position" and the transaction which affected him 

every time he files a monthly claim for a displacement allowance. 

It takes no imagination to realize that this destructive "first" in 

the 66-year history of railroad employee protection will be used by 

the unscrupulous to deny each such Claim as it is made, thereby 

compelling the employee to arbitrate each month’s claim in a 

separate Section 11 arbitration. That result, as well as the 

specious rationalization crafted to support it, violates not only 

the spirit and letter of NYD, but also the plain language of the 

law enacted by the Congress as 49 U.S.C. S11347. 

The majority has approached the WJPA as if it were a different 

document from a different time designed for a purpose different 

from NYD; and, that WJPA precedent had no authoritative application 

to NYD because of "philosophical and economic differences between 

the '30s and the '70s." The majority ignored the fact that NYD is 

not a product of the Interstate Commerce Commission ("ICC") but a 

product of the Congress which the ICC is compelled by law to 

impose. Its provisions do not derive from ICC discretion but from 

Congressional mandate and, when the Congress enacted the WJPA into 

law in 49 U.S.C. 511347, it did so along with the consistent 

interpretations of that protective formula as found in its Section 

13 awards for the forty years preceding 1976. 

in order to ensure its compliance with the directions 

contained in 49 U.S.C. g11347, the ICC went beyond the crafting of 

specific protective provisions and added a final, all embracing 
I. 

Article V which the majority in this dispute gives no indication of 

ever having read. Article V constitutes both an order of the ICC 
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and a requirement of the law. Section 1 of Article V reads 

(emphasis supplied): 

1. It is the intent of this [NYD] appendix to 
provide employee protections which are not less 
than the benefits established under 49 U.S.C. 11347 
before February 5, 1976, and under section 565 of 
title 45. In so doing, changes in wording and 
organization from arrangements earlier developed 
under those sections have been necessary to make 
such benefits applicable to transactions as defined 
in article 1 of this appendix. In making such 
changes, it is not the intent of this appendix to 
diminish such benefits. Thus, the terms of this 
appendix are to be resolved in favor of this intent 
to provide employee protections and benefits no 
less than those established under 49 U.S.C. 11347 
before February 5; 1976 and under section 565 of 
title 45. 

By way .of explanation the ICC here emphasizes that all 

benefits and protections provided by the New Orleans Conditions and 

the Appendix C-l Amtrak protections are included in NYD and that 

"changes in wording and organization from arrangements earlier 

developed under" New Orleans and C-l, upon which the majority 

relies so heavily, are to have no meaning whatsoever. 

The derivation of NYD is authoritatively set forth by the 

court which first reviewed and affirmed the ICC's imposition of 

NYD. (New York Dock Ry. et al. v. U.S., et al. (2nd Cir. 1979), 

609 F.2d 83.) I would draw the majority's attention to pages 88 

throug'h 90 of the court's opinion which sets forth the PrOteCtiOnS 

of New Orleans and C-l that the Congress required to be included in 

NYD. 

As the Second Circuit. held, NYD must contain by law all of the 

protections and benefits providedc by the New Orleans and C-l 

protective arrangements. The New Orleans Conditions, the court 
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recognized, adopts the WJPA and a protective formula known as t.he 

Oklahoma Conditions. Anyone doubting the adoption of WJPA as the 

basic protection provided by the New Orleans Conditions (with two 

modifications not relevant here) need only read the ICC'S 

explanation of those conditions in the decision and order which 

created them (New Orleans Union Passenger Terminal Case, 257 I.C.C. 

177, 282 (1952): 

The intent and effect of the foregoing 
findings are that all employes adversely affected 
by the transaction involved should receive the 
protection afforded by the Washington Agreement, 
reduced as to dismissed employes to the extent that 
they receive compensation in other employment or 
under unemployment insurance laws; and that 
employes adversely affected prior to May 17, 1952 
(4 years from the effective date of the order of 
approval) are to receive as a minimum the 
protection afforded by the Oklahoma Conditions as 
prescribed in the previous report for the period 
they are adversely affected prior to May 17, 1952, 
but if the total amount of such compensation is 
Less than they would receive under the Washington 
Agreement, as limited, applied from the date of 
adverse affect, then they are entitled to the 
remaining benefits they would have enjoyed under 
the Latter. (Emphasis supplied.) 

The presence of two elements are necessary for a employee to 

recover displacement allowance benefits under NYD or any of its 

predecessors: 

1. The employee must be "affected as a result of a 
transaction." 

2. The employee, after the normal exercise of his or 
her seniority rights to secure a position of equal 
or better "compensation", is in a worse position 
with respect to compensation in a current given 
month as compared with the average compensation and 
hours worked per month over the previous 12 months. 

Congress, by expressly adopting the benefits and protections of the 

New Orleans Conditions and Appendix C-l in its enactment Of 49 
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U.S.C. 911347 in 1976, and the ICC, through its promulgation of NYD 

in conformity with Congress' command, provided the means by which 

an employee could establish his eligibility under those two 

elements. 

The means for establishing the first element was furnished by 

Secretary of Labor Hodqson under 45 U.S.C. 5565 when he designed 

the so-called Appendix C-l Conditions to protect railroad employees 

affected by the creation of Amtrak. Recognizing that it is 

difficult, if not impossible, for an employee t0 prove that he was 

affected by a particular transaction, the Secretary of Labor in 

designing the Appendix C-l, placed the burden of proof in 

arbitration proceedings squarely upon the carrier. (See NYD v. 

U.S., supra at 609 F.2d 89.) In an affidavit filed with the U.S. 

District Court for the District of Columbia in Congress of Railway 

Unions, ;et al. v. Hodgson, 326 F.Supp. 68 (D.D.C. L971), the 

Secretary explained his reasons for that seemingly unusual action: 

Under the "New Orleans Conditions" employees 
had great difficulty in sustaining the burden of 
proof that they were affected by a particular 
transaction. The Railpax [Amtrak] Conditions 
simply require an employee to identify the 
transaction and the facts upon which he relies in 
his claim that he was affected by a transaction. 
The burden is then on the railroad to prove that 
factors other than "a" transaction affected the. 
employee. (Emphasis added) [by Secretary Hodgson] 
The clear intent of this provision and the basis 
upon which I accepted it as a part of my 
certification of the protective arrangements, is to 
impose upon the railroads the burden of proving 
that something other than the discontinuance Of 
rail passenger 'service affected the "claiming" 
employee. The railroad does not meet its burden by 
showing that some discontinuance other than the One 
upon which the employee relief (sic) [relies] 
affected him. It must show affirmatively that 
something other than any transactfon affected the 



-6- 

employee. Further, it is intended that a claiming 
emplOyee shall prevail if it is established that a 
discontinuance had an effect upon the employee, 
even if other factors may also have affected the 
employee. Thus, the burden of proof has been 
transferred from the employee to the railroad, 
putting the employee in a better position than that 
existing under the "New Orleans Conditions." 

That shift in the burden of proof to the employing carrier was 

mandated by the Congress for use in cases in which Section 11347 is 

applicable and was adopted by the ICC in Section 11(e) of NYD. It 

is the means provided by Congress to enable an employee to 

establish' that he or she was "affected as a result of the 

transaction," i.e., to establish the employee's "certification" as 

an affected employee. 

Once an employee is certified as "affected by a transaction" 

(and that certification has been repeatedly conceded in this case) 

the next step is for the employee to show that he has been placed 

Ln "a worse position with respect to compensation and rules 

governing working conditions." The fact that an employee is 

certified as "affected" by a transaction does not translate into 

the payment of benefits under any formula of employee protection, 

including NYD. The employee also must show that he has been 

"adversely" affected in a manner which the protections are designed 

to cover by displacement, dismissal, separation or moving 

allowances. (See WJPA Award No. 138.) 

With regard to eligibility for a displacement allowance, the 

displaced employee must show that he is now in a "worse position." 

This can occur in several ways: I., He is placed in a lower rated 

position; 2. he is placed in an equivalent rated position but with 
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less work, less overtime and therefore lower monthly compensation; 

or, 3. a combination of the first two. 

The means by which an affected employee can show “adverse” 

effect is also provided by NYD, by WJPA and all protection formulas 

in between. The employee compares his compensation in a current 

month with the average monthly compensation he received and average 

hours worked over the 12 months preceding his "adverse" affect. 

(WJPA Award Nos. 62, 131.) But in order to make that comparison 

the employer must supply the employee with his or her test period 

average compensation and average hours ("TPA") as such "computation 

. . is thoroughly reliable only if prepared from the carrier's 

own records." (WJPA Award No. 138.) Indeed, AS recognized in 

Award No. 138, "in order to determine whether he is Adversely 

affected the employee continued in service must know his test 

period earnings" beCAuSe "test period earnings are an essential 

element in establishing eligibility for a displacement allowance 

under Section 6 of the Washington Agreement [now Section 5 of 

NYP] . " 

The above referenced WJPA Awards had been the settled, 

unquestioned interpretation of the requirements of WJPA and the New 

Orleans Conditions for some ten to fifteen years when Section 11347 

was enacted. (See WJPA AwArdS Nos. 62, 68, 131, 138.) 

Here the majority would deprive employees of the "essential 

element" necessary to establish "eligibility for a displacement 

allowance" until the employees had established that eligibility ,. 
through some other means not provided by NYD. In adopting this 

"Catch-22" Approach to determine eligibility, the majority accepts 
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uncritically the carrier's contention that to provide the employee 

with the means to establish "adverse" affect would be to "pre- 

-certify" the employee as "affected". The carrier itself, of 

course, "pre-certified" the employees as affected when it 

acknowledged it was abolishing their positions "as A result of the 

transaction." 

By 1976 it was the welllsettled meaning of all employee 

protective arrangements that once employees were certified as 

affected and had established a "worse position with respect to 

compensation", they were guaranteed their test period average 

compensation for their entire protective periods, And were not--as 

the majority would now have it --required t0 prove each month that 

the loss of compensation for that month was CAUsed directly by the 

transaction. WJPA Award No. 68 (emphasis in original): 

The five year protection period for a 
displaced employee would make little sense and 
provide little protection if each subsequent loss 
of earnings in the period had to be directly 
related to the coordination. It is the first 
adverse effect of a coordination which makes the 
employee eligible for the benefits of Section 6 
(See Section 2 (c)). Thereafter the protection of 
the Agreement is his for the specified five years 
in the ordinary case. 

The majority not- only disdained all precedent established 

prior to the enactment of Section 11347 which reflects the 

protection which the Congress mandated for employees but, it relied 

upon, and indeed followed, a single 1990 award by Marty E. ZUSmAn 

in which that arbitrator, for the first time in the history of the 

NYD or its predecessors, viewed "Te,st Period Average Compensation" 

and "Test Period Average Hours" as being required to be furnished 
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an employee Only After he or she had established having been placed 

in a "WorSe position" (at which point, Of course, a TPA has become 

unnecessary); and, restricted an employee's protected period to one 

month at a time. This the arbitrator accomplished by ignoring all 

precedent, the citation of no relevant authority and without 

analysis of the similar provisions of OSL. The Zusman Award's only 

authoritative support is found in the arbitrator's eXpreSSiOn of 

his personal views. Examined against the background of the history 

of NYD, the New Orleans Conditions, WJPA and Section 11347, those 

personal views Are exposed as being irresponsibly contrary to 

precedent and violative of the plain language of both Section 11347 

and the NYD conditions, particularly Article V. The majority of 

this panel which adopted those views in support of its conclusions 

is no less Culpable. 

The decision of the majority in this dispute is a travesty 

upon appropriate statutory and protective arrangement norms of 

interpretation And A cynically cruel deprivation of the protections 

and benefits Congress mandated for railroad employees Adversely 

affected by ICC orders. I, therefore, vigorously dissent from the 

decision of the majority. 

Ernest L. Torske 
Organization Member 
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ROBERTE.PETERSON 
15MEAWWPL.KE 

BNARCLIFF MAJXOR NY ,25,0.I,,, 
TELEPHONE (9141 94,.0,,, 

May 26, 1992 

. 
MS. Robin L. Mullaney Mr. Ernest L. Torske 
Director - Labor Relations Vice President 
Soo Line Railroad Company Brotherhood of Maintenance of 
Soo Line Building - Box 530 Way Employees 
Minneapolis, MN 55440-0530 1591 Pulton Street - Room 205 

Aurora, CO 80010 

Re: Organization's Member Dissent 
to Findings & Award, NP Dock - 
Implementing Agreement, Line of 
Track Sale to WCL. 

Dear Ms. Mullaney and Mr. Torske: 

This is in response to the contention advanced by Mr. Torske in 
his Dissent to the above-mentioned Findings and Award whereby it 
is averred, among other things, that the decision Accomplishes 
"the effective elimination of protection arrangements for rail- 
road employees." 

Contrary to this broad assertion, the Baard's Findings and Award 
are premised upon the determinations of numerous past AWArdS that 
employees must show that a direct causal nexus exists between the 
transaction and the adverse affect being claimed so as to be en- 
titled to protective benefits. 

Further, nowhere in the Board's Findings and Award is it stated 
or inferred, much less intended, AS Mr. Torske asserts, that an 
employee must demonstrate *Ia causal nexus exists between his 
'worse position' and the transaction which affected him every 
time he fries a sonthly ciaim for a displacement ailowance . . . 
thereby compelling the employee to arbitrate each month's claim 
in A separate section- 11 arbitration." The dispute at issue 
before the Board neither involved, nor do the Findings and Award 
touch upon matters related to the filing of monthly displacement 
allowance claims. 

In responding to the dispute at issue, this Board concluded that 
the exercise of seniority account a position being abolished when 
A transaction is implemented is not sufficient reason, in and of 
itself, to identify an employee as being adversely affected And 
entitled to a test period average (TPA) on demand. 

, 
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A T?A is a meaningful measurement of the immediate past earnings 
of a displaced or dismissed employee, as those terms are used in 
the NY Dock Conditions. It permits a determination to be made as 
to the extent that a monthly displacement or dismissal allowance 
is in fact due a protected employee during the protective period 
as a consequence of that employee having been adversely affected 
as a direct result of the transaction. A TPA is not, therefore, 
something to which employees are entitled account an indirect af- 
fect of the transaction, or on the basis of speculative beliefs 
that the transact~kn may be cause for reduced compensation or job 
losses at a future date. 

For the Board to have concluded, as the Organization urges, that 
an employee is entitled to a TPA for the singular reason of being 
required to exercise seniority when a position is abolished coin- 
cident to the implementation of a transaction, regardless of that 
employee having been determined by appropriate criteria to be ad- 
versely affected or placed in a worse position as a result of the 
transaction, would be tantamount to certifying all employees who 
exercise seniority as protected employees. Further, to hold that 
employees not only have the right to a TPA on demand, but a right 
to determine when their protective period will commence, would 
require the Board to extend protection benefits beyond those set 
forth in the NY Dock Conditions. Clearly, these are matters out- 
side the authority of a board of arbitration. 

In the circumstances, this arbitrator finds it difficult to com- 
prehend the general character or nature of the dissent. 

Robert E. Peterson 

, 



**** add to Award No. 240 *** 

The BMWE petitioned the STB for review of the decision; on 
April 3, 1995, the STB affirmed the Award and denied the BMWE 

evident in anv event that TPAs are of little or no use in helvinq 
1 a . a 
historical averaaes. reflectina vast hours worked. includinq 
elective time. as well as rate of nav... It is true that the . . 3 a ou alu ti 0 but 
there is no evidence that the ours to be workxna in . . the new iob can 

; attainina n w 
positions." (\TwB deecisro: z&ache:; 
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-- 

WISCONSIN CENTRAL LTD. --PURCHASE EXEMPTION--SO0 LINE 
RAILROAD COMPANY LINE BET!.JEEN SGPER;OR AND IADYSMITH, WI 

(ARBITFMTION RE'JIEY) 

Decided: April 3, 1995 

In a decision sewed Sipteaber 20, 1494, we reopened this 
proceadinq and requested comments regarding an Arbitration BOard 
award that the Brotherhood of Maintenance of Way Enp1oye.s (FMIE) 
petitioned us to review. We have received responses from BKHE., 
So0 Line Railroad Company (SW), Norfolk Southern Railway (NS), 
Grand Trunk western Railroad, Inc. (GiW), the National Railvay 
Labor Conference (NRLC), and the Railway Labor Executive.' 
Association. In this dacision, wa affirm the Arbitration Board 
award and deny the relief being souqht by SRWF in it? petition 
for review. 

BACXGROLIND AND ISSUES 

In a decision served November 5, 1991, wa grantad ah 
exemption allowing Wisconsin Central Ltd. to purchase Soo's 102- 
mile Lddysmith Line. We imposed labor protective conditions 
under pew York Dock Rv. _- Control -- Broom , 360 
I.C.C. 60 (1979) (New York w). 

So0 notifiad its employees that it intanded to consuuata 
the transaction. Tha jobs of four members of EIRUZ Vera to ba 
abolished, which affected other employees jobs through bumping 
rights because the four were senior employees. BUNT and So0 mot 
to negotiate an "inplelaentinq" agrceacnt, and they agreed on all 
but on. question: vhether 500 must provide "test period average" 
(TPA) l arninqs infor!aation to “affected” employees upon thair 
request. The dirputad question vent to arbitration. 

In the avard now at issue, dated 
April 28, 1992, the &bit&ion Board answered the question 
presented in the negative: under s, Soo did not have 
to provide TPAs to its employees until they werm m 
affected by the transaction. 

BMJE specifically wanted the implamenting agreement to 
cmtaln the following provision: 

Each employee assiqned to the line . . . and l mployms 
affected by the exercise of displacement rights by such 
employee will, upon reguert, be provided with a computation 
of test period l arninqs and hours as described in Article I, 
Section 5 [of the )IY Dock Conditions]. (Arbitration Board 
award at page 7.) 

The Arbitration Board in its discussion at pagas lo-11 
reasoned essentially that, while job abolish.ment iS an effect, it 
is not an adverse effect that triggers entitlement to tact pried 
data. Entitlement Can be triqgered only afta the l Bp1oy.e 
exercises senrority in attaining a new job, one that placea the 
employ.. xn a worse posltlon: 

Each of these three procedural Steps (SOO'S notice t0 its 
employees, the parties' neqotiatlon, and their arbitration) 
conformed to the process prescrlbad in Articla I, section 4 of 
the N.W York Dock conditions. 
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Th.t a position occupied by an emp1Oy.e is abo1iSh.d .t th. 
tima of d trans*ctLon, ds in the ca.9. her. at issue, does 
not m..n that that particular employee has been sdversely 
affected and thereby entitled to a displacement allovanc.. 
The test is WhdC happens to the employee in the exercise of 
seniority and displacement rights after the abolishmmt of 
the position. And even in this regard it must be considered 
that tha Carrier has no control over the voluntary exercise 
of seniority. 

The Bodrd resolved, at p.9. 12: 

In our view, the NY L&k conditions clearly intend that 
employees not be 9iv.n . TPA or ba certified ae 
entitled to the protective benefits or the NY bock 
conditions until they have been m 
effected . , . . (underline in originel). 

The hoard concluded at pa9. 14: 

The Question dt Issue is answered in the negative. The 
Carrier is not raqulred und.r the NY Dock Conditions to 
furnish employees “aiiacted ” by a line sele with a test 
period average upon request for such ddtd. Accordinqly, the 
Implementing Agreement which has been identified abov. . . 
not having included langueq. to such an eLfact will be the 
final agreement between the parties. 

. In our decision sewed 
September 20, 1994, V. r.qu.st.d Comment. on “vh.th.r u 
QQ& conditions should be interpreted se reguiring that TPAs be 
provided to effected employee. upon request." Ye observed that 
"the carrier seem. to a&it a duty to make TPAs aveilabl. to 
'adversely' affected employ... ” but also noted that "it is not 
clear l x.ctly how employees vould be better able to exercise 
their seniority . . . if TPAS WM. furnished an deund.” 

Article I, sactions 1 and 5 of w conditions 
detin. a "displaced l sploy~~” es dn employ.. placed in . “versa 
position" ss a result of a transaction md provide that the 
"displaced employee" is entitled to receive "s monthly 
displacement allow.nc. equal to the average monthly compensation 
received by that anployee in the position Zrom which thet 
employ.. ves displaced.az The monthly displacement ellowanoe is 

2 1. s .-.. l .*.. 

(b) "Displaced employee" means an employee of the 
railroad who, as a result of a transaction[,] is placed in a 
wore. position with respect to his compensation and rule. 
governing his working conditions. 

5. m allovanc~. - (a) so long after 
a displaced employee's displacement as he is unebl., in 
the norm.1 exercise of his seniority riqhts under 
existing agreements, rules and practices, to obtain a 
position producinq compensation equal to or exoeedinq 
the compensation he received in the position from whloh 
he was displaced. he shall, during his protective 
period, be paid a monthly displacement allowan~. l 9ual 
to the difference between the WJnthly COmp.nS.tiOn 
received by him in the position in which he is retained 

(continued...) 
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to be calculdted as the difference between the monthly 
compensation received on the new job and the average compensetion 
received tot l dch of the last 12 mOnthS: the sveraqe is based on 
tn. tot.1 compensation and tot.1 tLm. wctksd durlnq the Il-month 
"test period" preceding displacement. 

In out decision served Septetit 20, 1994 et 9, we 
identified two issues to which the pSrticipdtinq perties hSve 
responded: (I) "whether and to what extent such . tequiteeent 
would dssist emplOye.8 in .X.tCiSing their seniority right." and 
(2) "whether and to whdt extent it would impose rdditiondl 
burdens on the cdtt~ets." .- 

111 Whatm and to vhSt .aiL[Il TPAs ould v 
in. I?&5 atqu.s that, by 
prohibiting employees from receiving TPA. until they *re placed 
in worse positions, the Arbitration Board dwetd puts l mployeee in 
d "catch 22 situation," becduse without TPA. l mployew cdnnot 
know whether they dt. advctsely affected and therefore p1Sc.d in 
"votse positions." BHWE *dds thdt the only issue properly before 
the Board v*s whether its proposed provision teguitinq SW to 
furnish TPAs to dffected employees should be w in tb 

'(... continued) 
and the dvetdqe monthly compensdtion received by him in 
the position From which he wdS displdced. 

Each diSp1dc.d employee's displ*c.m.nt Sllov*nc. 
shall be determined by dividing repetdtely by 12 the 
total companS.tion received by the employ.. end the 
totdl time for which he Yds paid during the lest 12 
months in which he performed services immedietely 
preceding the ddte of hi* diepleeement *s e result of 
the transaction (thereby ptoducinq average monthly 
compenrstion and Svereqe monthly time paid for in the 
test period), and ptovid*d further thSt Such dllovance 
shall dlso be ddjusted to reflect subsequent qenetel 
wage incteds*s. 

If e displdced l aployae’s compens8tion in his 
retdined position in l ny month is less in l ny month in 
which he performs work then the aforesaid rwtaqe 
compens*tion (edjusted to reflect subsequent qenetel 
wag* inetedses) to which he would hdve bean entitled, 
he shall be paid the difference, less compensetion tot 
time lort on account of hi. voluntary sbsencss to the 
extent thdt he is not nvail*ble for sewice l 9uiVdlent 
to his wenge monthly time during the test petid, but 
if in his retained position he votke in sny month in 
exoess of the aforesaid Sverag. monthly time p*id for 
dutinq the test period he shall be additionelly 
comp.n.*t.d for such excess time at the rata Of pdy Of 
the retained poeition. 

(b) If . displaced employee fails to .x.tCi.. his 
seniority tiqhts to secure another position .v*il*bl. 
to him which does not t.gUit. d chanq. in t.sid.nc*, to 
which he is entitled under the working dqteem*nt and 
which cattier a rata of pdy and CompensetiOn l xc**din9 
thoSe of the position which he elects to retain, h* 
shall theteeftet be treated Lot the PUtPOSQs of this 
section Ss occupying the position he alects to d*clin*. 

..*.... 
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entitled to TPAs until they demonstrate thdt they dte dffectad 
ddv.t..ly, which BMWZ suqgests vould apply even to clSim. subject 
to arbitration under section 11 of New York Dock.' EMh'E's 
position is thdt when employees dte displaced they must exercise 
fhait SQniOtity tights to obtain positions with compensation 
equal to or exceeding that of the positions from which they were 
displdced. BHWE q dintdins that the putpose of TPAs is to enable 
displaced employees to datemine whether they dta in worse 
positions with tespact to their compensdtion dnd number of hours 
worked to earn thdt compensd~ion. 

BMWE also bel&eves not~only thdt TPAi ate intended lot this 
putpcsc but also thdt they dte nacessaty. The union contendS 
thdt pay stubs reflect only compensation and not information 
*bout tot.1 time worked including, for axdmple, overCine. Bm 
dsserts l ssantielly that, without time worked to produce the 
employees' total compensation for the ll-month test period. which 
TPA's reflect, employees cdnnot know whether jobs that they, would 
bid tot would be batter ot YotSa. 

The carriers say that TPAS dte not meSnt tot determining 
whether employees dte placed in d worse position. So0 maintaina 
thdf TPAs dte Intended only to serve ds d bdsis tot cdlculdtinq 
diSpl.cemant or dismissal allovancas dftet the employee hds been 
adversely affecred. NS argues that, because d "displdcsd 
.mploy.." is defined by Article I, section 1 (b) em one who is 
already placed in d worse position, "[i]t is not possible to 
SpaSk of an employee ds even hprins a TPA until it is first known 
whether the employee has bean placed in S v&se position, for it 
1s thSe event which ttiqgats the twelve-month beckvetds meesutinq 
('test') period." NRX m.intdinS for the same reasons that a 
televdnt TPA cannot be cdlculated until the employee he. been 
determined to be ddvetealy affected. and GTW aeinteins thet 
"TPA's w be calculated until there is an ddvatsa effect, 
becduse thdt is, by definition, the stdrtinq point tot 
calculating d TPA, de defined by v .” 

The carriers contend that the only information needed to bid 
for new positions based on saniotiey is tee of pay, which the 
employees already know tot their past jobs and ten SscartSin from 
lob listinqs tot new jobs. Then, once an employee seout@S d new 
positlon bdsad on seniority but is placed in a worse position ds 
a t.sult, compared to the former position, d TPA will determine 
how much displdcament ellovdnce the employee is entitled to 
tece1vc each month during the ptotQctiV8 period. But the TPA 
will not deramina vhother the employee is pieced in d worse 
position in the first pldce. (fll NS reply coamant..) 

The parties hw. further addtesmd whether theta iS dn 
"induSty practice" of providing TPAs on demand to QaployeQS UPOn 
their being affected by . CatriOt ttdnSACtiOn. The Atbittetion 
Board referred to en arbitration award (by Referee ZuSmenl in 
another dispute involving patties unrelated to this CdSa. 

Yheteas section 4 provides for arbitration of the 
lmplementlng aqteament, section 11 (a) provides: 

In the event the railroad and its employee. ottheit 
authorized representatives CannOt settle any dispute or 
controversy with t.SpQct to interptetdtion. SppliCdtiOn ot 
enforcement of any provision of this appendix (the I&LXQK& 
w conditions], except sections 4 and 12 [vhich concern 
losses from home removal] of this article I, within 20 day. 
after the dispure dt1scs, it may be referred by either patty 
to an arbitration COm!ULttee. 
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Referee Zusman concluded that there was "no evidence of language 
or ptdctice tequitinq C*ttket to calculate d TPA whet. no 
evidence QXiSts that the employam has Suffered a loss . . .I 
The Board in this case simlatly noted, at page 12 of its avatd: 

This Board likewise fails to find by language or practice 
that the NY pock Conditions requite a carrier to provide a 
TPA to an .mplOy.. merely b.C.us. he would b. affected by a 
job dbolishmant or sustain d loss of compensation. 

NRLC submitted verified statements end exhibits of other 
arbitration awards shoving that providing TPAs is not an 
dpptoptiate subject tot an implemantinq agreements award under 
section 4 arbitration. NRLC said thdt 6 of the lo major 
railroads that it surveyed have "a consistent ptdctica of 
providing TPAs only to employees who ate shown to be 'displeced' 
or 'dismissed,'" and that "therefore, their implementing 
agreements do not include taguitaments for TPAs except in tare 
cases where a cattier 'Certifies' in advance that .tfact.d 
employees vi11 be 'displaced' or 'dismissed' and entitled to 
protective payment*.” (NRLC reply Comments dt pa908 4-5). 

ShUE asserts, however, that NRLC's portrayal of industry 
practice misstdtes the issues and mischatactetizas SMWE's point. 
BHWE explaina that all of the arbitrations relied on by NRLC were 
concerned with cauratlon -- "certification" that the .mployaa. 
were affected by the transaction in guestion, which is simply not 
the issue in the instant case. 8NUE notes thdt none of the other 
parties cites my authority to support their arguments on this 
1ssU.. 

I21 Wheths and to vhet y 
s on the w. Soo asserts that processing 

TPAs is costly and that tsguirinq them to be provided to 
employees on request, in edvenca of determining vhathat l aployaas 
ate affected adversely, would t*ise l ~ployeas' l xpactetions and 
result in numerous unjustified clrims. The teiltoad describes 
its process of futnishinq TPAs "ds an involved and cumbersome 
q anudl process, fat from beinq achievable by simply depressing a 
computer button." 500 presents the testimony of its Director of 
Labor Relations indicatinq that the process of administatinq 
protection claims entails numerous organizational steps. As a 
result, each TPA calculation requites three hours of ClQtiCal 
time dt a cost of $43. So0 futthet submits an l x*apl* of an 
actual line abandonment in 1990, concerning the Btooten, MN lin@, 
to illusttdte how the seniority end displacement process can 
spawn a fat-teaching process necessitating nruerous TPA 
calculations. soo indicates thdt tout positions uata ebolished 
in that ebandonment. E*ch position l liminetion teeulted in 
subseqwnt bumps, totaling 19 employee change.. GTU states that 
9.w is considerably mote complicated than wtiting 
checks for SepatatiOn dllOW.nCQS" and th.t *So0 is not just being 
hard to get alonq with when it says it cannot provide a TPA until 
there is an adverse l ff.ct." 

hw,c acknowledges an increased burden of providing TPAS in 
advance, but with somewhat lass urgency than do.. SOO. NRLf 
states thdt vhils the adminiettetive burden on CattiQtS Of 
calculating early TPA~ 2ot all employees aff*ct*d by m 
transaction *may not be immense, it is vholly unjustified" and it 
way tend to confuse employees into believing that Snx davietron 
between tart-period and current earnings, whethOt or not cau.*d 
by the ttanSaCtiOn . . . supports a claim tot benefits.” (W 

comments at page 5). 
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WWF questions the credibility of Soo's assertions dbout the 
administrative burden of providing TPAs, chatactetirinq the 
procedure as "tat-fetched" and "p@tformed with a pencil. paper 
and pocket computer . . d tdt's mdfe of SOO'S 'Process of 
Adsinistetinq ProtectiOn Claims' thdt would do credit to the 
imagination of d Rub8 Goldberg or an Ivan Pavlov." SKNZ disputes 
NRLC's argument that catticts would have to defend numerous non- 
meritorious claims not caused by the ttdnraction. The union says 
thaC d request Cot s TPA can simply be denied on the ground that 
the employee's cldimed affect Vss not caused by the transaction. 

DISCUSSION AND CONCLUSION 

In taviavinq an atbittdtion award, Ve 
will not Ydcate the ward unless theta is "egteqious" error, the 
ward fails to "dtdv its essence iron the labor protective 
conditions," or the arbitrator exceeds the limits of his 
authority. -aa a N. . Trans. Co. 
729 (1987) (Lpo curt.&:. 

-- B , 3 I.C.C.2d 
We dlso vi11 limit out teviev of 

arbitrators' decisions to tOCutting or OtherviSa significant 
issues of general importdnce teqatdinq the interpretation of the 
agency’s ldbot protective conditions. Finally, VQ treat the 
arbitrator's judgment dbout matters of evidence and cdusdtion 
with qtaatet deference than Va do the arbitrator's 
int*tptetations of out t*qulations or policies. w 

‘V ss'n v. ni a t&tee. 987 F.2d 606 (D.C. Cit. 1992) 
(&al. 

The Arbitration Board in this cdsa limited itrslf to 
1ntetptetu-q s conditions. Theta is no suggestion 
that the &bard failed to drav its @seance from m York pprlr. 
Not is there d subatantidl dtg’uant that the Arbittdtion hoard 
exceeded its authority. 8MWE intimates that the Board vent 
beyond its authority because its evdrd does aore thn rule under 
Article I, section 4 of s thdt BMW!‘8 proposed 
provision vi11 not be included in the implementing aqt*eeant, 
thereby precluding employees from receiving TPAs even after 
filing claime to datemine displacement allowances. Hovevat, it 
appears undisputed in this cdse that an individual's contested 
claim for a displdcemant allovdnce would be subject to 
arbitration under Article I, section 11 of s And 
would nacessitata a TPA.’ We therefore construe the ward as 
limited to section 4 and within the Board's authority. 
Additionally, ve find that the ward involves an l lamnt 
potentially present in almost 811 ttdnsactions in vhich the 
agency's condition8 ate imposed, the preparation dnd delivery of 
TPAs. Accordingly, our taviev of the avatd is proper under that 
aspect of our standdtd of teviev. 

The issues thdt Va posed in out decision served 
Septe*t 20, 1994, discussed below, concern vhethar l!aUQKk 
m should be interpreted as teg-uitinq thdt TPAs be provided to 
affected l mployaas upon request. Th.t.fot., in out teviav of the 
arbittdtion award in this decision, Vc Vi11 LOCUS on the first 
Lpce Curth criterion, whether the Arbitration Ematd comaittad 
"eqteg1ous error," and. under &&A, ve vi11 be free to cxetcise 

. hhwf States in its comsents at 11 that "the COSmisSion 
does "Ot refer to the primary put~ose of TPAs vhich is to l habl* 
an employee to determine vhathat he or she iS in * 'VorSQ 
position with respect to compensation' LD the s and 
therefore entitled to a displacement AllOVanCQ for that Sonth." 
(Emphasis in otigihal). There appears to be no dispute. hoV*v*r, 
that Qnc~ an ~mpl~,yoc is in his nev job, he vi11 b@ l ntitl*d to * 

determination of his TPA. 
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NlatiVdy greater latitude t0 Waluata the a"ard than ", would 
if the issues eoncwmd matters of evidence or causation. 

Conclusion We agree with the Board's finding that there is 
no language in HCY requiring TPAs on demand to affmctd 
employees before they heve taken new positions. Hor~ov~r, the 
parties' COm.mCnts sUpPXt th6 Board's conclusion that there ie no 
industry practice of providing TPAs on demend to employegg upon 
being affected. Accordingly. we should affirm the award as 
consietent with our interpretation of our conditions, an 
interpretation supported by industry practice, unless it is 
demonstrated that this inte-rpretation is causing unverranted 
hardship to employees or threatening the equitable operation of 
our conditions. 

While we are not convinced that csrriers would beer s 
substantial burden in providing TPAs in advance, it is evident in 
any l vmt that TPAr are of little or no use in helping an 
employee exercise seniority to bid on new jobs. TPAs are 
historical averagar, reflecting past hours worked, including 
elective time, as well as rate of pay. In this regerd, the 
Arbitration Board stated at page 13: 

[Playcheck stubs provided to eaployeee twice monthly contain 
a statement of “year to date” earnings and rates oi pay are 
indicated on bulletins for positions. Thus, it would appear 
that such information is readily available to l mploy~os to 
track any concern that they may have as to their individuel 
situations . . . . 

It is true that the amount of ovwtine is an important factor in 
eveluating a job, but therm is no evidence that the hours to be 
worked in tha new job csn be predicted. It therefore does not 
appear that l mployws affected by a transaction would be better 
able to exercise their seniority rights if TPAs were furnished on 
demand in advance of attaining new positions. 

We conclude that producing TPAs in advance vould provide no 
particular benefit to affected employers, and that the prosent 
system is neither unfeir nor contrary to the spirit of our 
conditions. Tharefora. V. reach th. Sa.. r.SUlt as the 
Arbitration Board, that thwa is nothing in the s 
conditions that r.gUires an iMplementin agreement t0 Contain s 
provision mandating delivey of TPAs on deund to affeCted 
.mp10y..s. AcCOrdingly, we find no need to modiiy the 
Arbitration Board award. 

1. The Arbitration Board award is affirwd and the relief 
being sought in BJfWE*s petition for review iS denied. 

2. This decision is effective on tha data Of Semio.. 

BY the Commission, chairman Worgan, Couission*r* SimWnSt 
UcDonald. and Oven. 

(SEAL) 

Vernon A. WilliaN 
B@Xmt.aW 
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