BEFORE AN
ARBITRATION COMMITTEE ESTABLISHED
UONDER ARTICLE I, SECTION 11 OF THE
NEW YORK DOCK EMPLQYEE PROTECTIVE CONDITIONS

PARTIES AMERICAN TRAIN DISPATCHERS )
ASSOCIATION )

T0 ) AWARD NO. 2
AND )

OISPUTE ) CASE NO. 2
)

CSX TRANSPORTATION, INC.

ORGANTZATION'S QUESTION AT ISSUE:

Whether Train Dispatcher C. E. McAbee was adversely
affected as a result of implementation of the
January 2, 1928 Memorandum Agreement, and thereby
entitlsd, under Section 10(a) of zaid agreement, to

the protsctive benefits of the New Tork Dock
Conaitions. '
CARRIER'S ¢ ON AT UE:

- Should Mr. CT. E. McAbee be considered a ‘displaced’

or ‘dismissed’ ~mployee as these terms are d=fined

by the “New York Dock Protective Conditions’ as a
result of the consolidation of train dispatching
functions at Jacksonville, Florida?

Un Jsuly 2%, 1970 Claimant =stakblished seniority as a Train

Jispatcner in the dispatching office in Akron, Chio then ~perated - =

gredecessor to CSX Transportation, Inc. (Carrier or CZXT). 9In Adugus:
L, 1270 Ciaimant securea a nonagrssment SupErvisory sfositicon witn ooz
Larrisr, and thereafter Claimant h=2ld varicus official gpositions witn
tas Jarrisr. [(n 1290 Jlaimant was working at Baltimors. Marviana -z

appiications Consultant with <Chessie “omputer Services, Inae. -
supsiciary of the Carrier. At all times during which Claimant -~

Lonasreeilent »oslitlicons he tontinued to maintain and zaccrue s=nicoriT




L2

as a Train Dispatcher under agreements between the Carrier and the
American Train Dispatchers Association (ATDA or Organization).

On April 27, 1990 the Carrier terminated Claimant as an
Applications Consultant with Chessie Computer Services. Inc. On the
same date Claimant informed the Carrier of his intention to exercise
nis Train Dispatcher seniority to a position in the Carrier’s
Centralized Train .Dispatching Office in Jacksonville, Florida.

Previously the Carrier had notified the Organization it
oianned to centralize all train dispatching functions throughout the
system in Jacksonville, Florida pursuant to authority &ranted the
Carrisr ty tne Lnterstate Commerce Commission (ICC) in Finance Docket
Jos. 28905 (Sub.-No. 1) and related proceedings, 30053, 31032 and

511iu6 subject to the ~cndition for the protection of employees se.

forth in New VYork Dock Rv.--Control--Rrooklvn Eastern Dist, . 2580
L2 o 1972 new Tork Dock Conditionsi. As provided in Articie .

Zwecrion < of the Mew YTork Dock Conditions the parties negotiated and

SRTSrsa 1aATe an impiementing agreement pertaining to the utransaction

<

oa January 9, 1988. 3ide Letter YNo. 11 to that agreement rrovides in

sELrTInEnT arve

4 list will Ybe prepared showing <*the names,
seniority dates. and seniority distriect of all
train dispatcners holding «<fficial and =xcepted
sositions, <n Leave of absence, and on disability
ratirement. Such train dispatchers may e=lact to
zransfer their seniority +to the Jentralized Train
Jispatching Office at Jacksonville, or to remain <n
their pre-=xisting senicrity district roster, 2T
tne time they return from their status of promotead.
on  i=ave, =tc. Protected train dispatchers 1in



Jacksonville will not be deprived of protective
benefits as +the result of such individuals
exercising seniority in the Jacksonville
Centralized Office.

han (1 waa
FYad\w s ot A e

>

on April 27, 1990 no Train Dispatcher positions existed in Akron,
Ohio. Such positions existed only in Jacksonville, Florida. Claimant
2iected to transfer his seniority to Jacksonville.

Un June 21, 1990 Claimant inquired of the Carrier as to
whether he would be allowed the benefits of various protective

agrecsments applicable to the transfer of dispatching work from Akron

b

Lo Jacksonville. On June 28, 1990 the Carrier informed Claimant that

§

inasmucn as at the time the dispatching work was transferred Claimant
nad occupisd a nonagreement position not involived in the transfer of
Lae WOori ae Was not 2ntitled o any pretective benefits applicable =ao
tn& transaction and that Side Letter No. 11 to the January 9, 1929
LDPLSIENTLING Asfeement rrovided only for the =xercise <f seniority.

The Organization grieved the Carrier’'s acticn. The Carrisr

denied tne Brievance. The rganication appealed the 4denial to

ot

he
nighest 2fficer of the Carrier designated <o handls such disputes.
dowever, the dispute could not be resolved. and the parties submitted

cne matter to arbitration under &rticie I. Section 11 of the Yew Tarx

Jock vonditions. The dispute has been placed before this Committee.

iep
The time =pecifi=d in Articls I, 3Sezction 11 for rthiz Committese o

0]

render i.13 cecision was 2xtended by tne rarties.




CINDINGS:

The Organization bases its position in this case upon Section
109(a) of the January 9, 1988 Implementing Agreement which provides in
pertinent part that "[E]lmployees adversely affected as a result of the
implementation of this agreement will be entitled to the protsctive
cenefits of the New York Dock Conditions. . . ." The Orsganization
contends that Claimant was adversely affected by the centralizaticn «f
iispatcning worx at Jacksonville, Florida, the transaction which was
the subject of the January 9, 1988 Implementing Agreement, inasmuch as
no dispatching Jobs exisied in Akron, Ohio when Claimant was
‘terminated from his nonagreement position. Had the transaction noie

Taken place, the Organization emphasizes, Claimant could have

xercised seniority to a dispatcher’'s position in Akron. Instead.

&

..3aiTant was rforced to exercise nis ssniority to a3 dispatcher’:z

rusition ia Jacksonville. Thus, the Organization urges. Claimant was

n

rse.y arfZectea by the transaction.

<
tQ

EXeS
he claim in this case i3 governed by the burden of proot

srovisions of Article I, Szction 11 of the New York Dock Conditicns.
Tnose <cnditions have been interpreted consistently as requiring thar
zae wrganization or Claimant establish a rational or causal nexus

Jectween the transacticn which is subJject to the YMew Tork Cock

.ondicions ana the zllieged adverse e<effect. See UTH v H&W Dv o |

AWara wo. L, Aug. -9, 19386 (Peterson. Neutral) and ZRAC v So, Ty, it .

VI 1284 ifeterson, fHNeutral). 2oth cases <=stand for =

(¥
i




proposition that where at the time of a transaction an emplovee does
not occupy a position directly affected by the transaction, in this
case a dispatcher’'s position in Akron, Ohio the work of which was
transferred to Jacksonville, Florida, such employee cannot show or
astablisn a rational or causal nexus sufficient to sustain a clainm
under Article I, Section 11 of the New York Dock Conditions.

In the N&W award Claimants were furloughed employees who
argued that as a result of the transaction there would be no positicns
for them to occupy when they returned from furloush. Tn the Southern
case the Claimant occupied a nonagreement position which the Carrier
apparently abolished as a consequence of the transaction. In both
casé&s tnere was no rational or causal nexus =stablished sufficient o
catisfy twhe ourden of proof under Article I, Section 11 of the New
York Dock Conditions.

%e rind the Toregoing arbitral authority instructicnal and

percuasive with respect to the dispute in this case. Claimant last

nonasrssment position apparently as  a  result  or unsatisfactory
perrormance. The loss of that positicn in no way wWas valated tz =io=
antra.ization of train dispatching work in Jacksconvills., Ficrida The
sicuation in which Claimant found himself with respect to Tne
iAaval.soiliity of dispatchning work at Akren. Dhio on April 17, 1990 Iz

znaicagous to the positicn f the Zuricughed empLoyEe=s  in the M

arolTiration d2cision notea above. The lack of work at Akren and the
necessitTy o =xercise  senizrity o 2 dispatcher =z =zgsition  in

L ACK3ONVl.ii= 1ln order o wbtalin work was zimply too tangential ana



indirect an effect to satisfy the burden of proof under Article I,
Section 11 of the New York Dock Conditions.
Morecver, as the Carrier emphasizes, Side Letter No. 11 to
the January 9, 1988 Implementing Agreement specifically desals with
N

employees in Claimant’'s situation. The Side Letter affords such
employees the right to exercise seniority to positions in Jacksonville
o the extent sucn exercise does not impair the rights <¢f protected
Tyain Dispatchers in Jacksonville. The parties obviously contzmelated
spe szictuation in wanica Claimant found himself on April 27. 1890 and
determined to afford such employees limited protection as set forth in

-

tTer No. 11. (laimant seeks more, but applicable agreements do

t 1]
o

Side
not afford Claimant the benefits he seeks.

In the final analysis we must find that there is no

~ontractual basis for the Organization’s position in this case.

2oth wWuestions are answered in the negative.

“44illiam E. Fredenbersger,
Chairman and idzutral Member

oL
Jarrier dempoer




