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1HTER!JATIONAL BROWRH000 OF ELECTRICAL VORKERS 1 
Syetas Council No, 6 I 

I 
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I 
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becfslon of Arbitration Commftteo 
pursuant to Article I, Soctlon 11 

of the . 
Now York Condition8 (350 I.C.C. 60 (1979)) 

Imposed by the Intaretats Commarca Commlcoton 
In 

Finance Docket No. 28905 <Sub No. 1) 

John C, Fletcher, Chair-n & Neut tal )lember 

C. A. kredlth, Em@1 oyee Member R, D. Hlel, Carrier Hcmber 
IBEV, Syetcm Council No. 6 CSX Transportation, Inc. 

October 3, 1990 

On January 26, 1987, Carrier served notice on the 
Organizst ion, pursuant to tha provisions of the September 25, 
1964, Nat 1 onal Agreament of Its intent to transfer certain 

mechanical work from lt& Loulsvllle, Kantucky shops to Corbin, 

Kentucky. Five months later, to the d&y, an Implementing 
Agreement v&a reached, which provided that New York Dock 
Conditions, (Maw York Dnck Bailua~ Control - Brooklw 
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Qlstrfcf Terminal,_ 360 I.C.C. 60 (197911, vduld be applicable t 
the ttanssctlon. 

Mr. C. T. HcKcohan. the hareln Clalaant, retafned 
senlorlty in the Elsctrlclan’$ Craft at Loulrvillm, Kentucky. 
However, at the time of the transactlan he was uarkfng aa a 
non-agr aement Supervisor at Carrier’8 Evansville, Indiana 
Locomot lve Shop, In late 1987, Carrlar downsized lta non- 
sgtaement Supervisory work Corer. HcKaehsn, because of hi6 
ralativcly low rankIng In thit group, was raleasad from his 
Supefvirory position. On November 12, 1987, he exercised hle 
Electrician’8 Craft seniority. 

HcXechan was allowed to place himself at Corbin. Ha 

vas advised lhat his Test Perlod Average, far ptotaetive pay 
purposes, would be computed in the following manner: 

Xn order to compute vhat your protected rate 
wuld have been if you had been an eIect+lclan 
at South Louisville at thr tlw of the tranufer 
of wrk to Corbin, VB have requested the.Ter;t 
Perid Averages computed at the tlm of the 
coordination for the contract employee8 
1mMdlately above and below you on the seniority . 
roster. As Boon as that Information la 
available, wa will take an average of those 
t uo Test Period Averageu and that amount 
till be used au your guarantee rata. rnh 
will. not be equivalent to .your aupervlaory 
tatr o? pay. 

Tha Organftatlon filed a protrrt to this method of 
computation of HcKachan’ s Test Perlod. It ark&d th‘at hia Test 

Period be determined as provided In the second paragraph of 
Section 5(a) of the Conditions. 

It is the parties disagreement on the method of 
establishing Mr. McKeehan’6 Test Period Average uhich is the 
dispute beform this Arbitration. 
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QuEmoH AT ISSUEZ: 

Tha Organization faBhlOn# the Queatlon at Issue Fn thim 
matter to be: 

(1) 18 Electrician C. T, WcKsehan rntltled to 
CL Teat Period hveragm under Nmu York Dock 
derived from him 4arningm received in thr 
tuelvo (12) months in which ha prrformd 
servlcee immcdlately preceding the date of 
his displaceawnt? 

(2) ha an employee protected under New York 
Dock, uhat i+ th4 amount of the Test Perlti 
Average for Electrician C. T. HclCoehan? 

While Cartiar fashions it ilightly differant: 

W&a the test Periad Averago of Corbin, Kentucky, 
Electrician C. T. )(cKeehan properly arrived at 
by the Carrier’s athod of computation? 

fhero ate no procedural or Jurlsdict lonal ,i3QedlnentB 
to an award on theta qusstiona. 

THE PosI-noH of THE PARTIES1 

fhe Porition of the Organlzatiom 

Thr Otga.nitation cantrndo ‘that thm only proper methad 
of computing Mr. XcKeahan’r Test Parlod Average is to literally 
folLou the method ret forth in Section.5 (a) of the CondltIonr. 
In dof ng eo, 1 t arguers, Carrier muot consider Claimant’ 8 earnings 
recelvod in tha tuelvr months in uhlch he performed Carrlrr 
service lmmadistely preceding tha Date of hit dioplaccment, rJhich 

must inclu’de hi& e8tniRg8 au & non-agrcenbnt supervicar. 

The Organlzbtion arguas that Carrier’ L suggQotad mathod 

of establlahing Claimant’ 8 Test Period Average, avaraglng t ha 

earnings of the individuala above and belou HcKtehan and 
avaraging these results to determine hi8 TPA ia arbitrary and 
without baais under the Implambnting Agreement or the Conditians. 

Page 3 of 13 napes. Fyhihit I,)’ ,-;lr> 7 
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In 8uppOft Of itr p08itlOn the Organltntlon rellea UPC 
8 number of Auards of vsriour tribunals, but mainly it bottoms 
its case on New York Dock Arbitration, XiU v. WE, Stalluorth, 
Arbitrator, (February 28. 19891, which concluded that: 

T?I~ proper method for computing test period 
averagas Is to fncludr both agreq?wt and non- 
agrceamnt componsatfon earned during the 
te8t period. 

The Otganitatfon asks that this Arbitration establish 
claimant’s TPA at $3, 475,OO per month, (his average monthly 
compensation es a supervisor), plus increasrs. 

The Position of the Carrier: 

Carrier contends that Claimant, (8s a promoted employee 
r&turning to the Craft subsequent to the Cootdlnationr, derlvas 
entltle=ent to protective benefits from language u?thin the 
Implementing Agreement which only convayr: 

, . . whatever rishte (he) may have had if 
<he) had beon present at the tlDc of the 
coordfnation. 

The contemplates trdating McKeahan 8s an Electrician and not HIS a 
non-agreement Supervisor uhcn developing his TPA. 

. 
It atguM that the way it ‘developed k!!Xeehan’ s TPA was 

consistent with prior arbitration Award% on the subject. Carrier 

cites a numb&r of'drci3ionr on the subject, with particular 
l mphasir on Award 433, SEA 605, Elrchen, Rwfmree, (May 21, 19841, 

l tatlng: 

It i8 untoasonabla to the point of absurdity 
to conclude that the official poeition worked, 
Irrespective of compensation, should establish 
the protected rate which Is the quid pro quo 
for continued (roeumed) employability under 
the BRAC Agreement, 

Catrter disputes that the award of Arbitrator 

Stalluorth, relied on by IBEW, ia appropriate brcauso if lt is 

followed non-agtoeaent Suprrvlaory empIoyoeb ratutning to their 
13 

P8ze 4 of 13 lYa)Ppq 
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Craft would tecolva more than: 

. . . \hatevrr right 8 they may have had if 
thoy had been present at thr tiae of the 
cwrdlnat ion. 

It contends that tha avarsging method utcd in 

datrrmining Clalmnt’S TPA warn l quitsble and proper In the 

circumstances present in thla caaa. 

DISCUSSION: 

This case Lnvolves the correct method to be used in 
establishing Test Period Averagrs of an Electrician who performed 

no servlct within his Craft in the twelve month porlod 
lrrmedlately preceding his rrtutn to his Craft and subsequent 
inclusion within coverage of New York Dock protection. The lsaue 
1s whether his TPA should be based ofi compensation oarnod in a 
non-agreement Supervisory posit ion of if it should bo based on an 
avarage dtrivtd from the earnings of the tuo 1ndivlduaIr 

-4imed?attly above and below hln on the seniority roster. 
(Cartler indicates that it has been unable to davelop’.any eornlng 
data on Hckcahan as an Elactriclan because of the length of tlna 
he has beon away from Craft and the unavailabl1lty Of payroll 

records back that far. ) 

It is our oplnlon that Mt. HcKt+han’ t TPA must be 
developtd In t’ha mannat prescribed in Sectton 5 (a> of the 
Conditions. Support for any othrt method of development, no 
matter how equitable it may appear to coma, simply cannot bL 
found in the lsnguagr of thr Implementing hsreomant or in Cha 
provisions of the Conditions, Moreover, ns will be dlocu9s.d In 
mora data11 below, prior srbitrstlon authority supporta tha 
contentions of the Organization on thls point and not thoao 
aevanced by Carrier. 

The language contained in Section 5 (a> has bean In 

place slnco 1979. And evan before that uimflar, If not 

ldantlcal, language appeared in Section 6 of the May 1936, 

Washington Job Protection Agreement, which, by all account a, ua# 
t ha pracedant astabllshing forarunnrr for th@ I. C. C. ‘8 l ar\lar, 
Oklahoma, New Orlaans and Southern-Central of Georgia, Employ** 
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Ptotectlvc Conditions, required to be imposed in abandonment and 
merger transact ions by Sect ion 5 (2) (f) of the Intarstata 
Camne~rca Act. From time to tin@ nrgatlators in drafting l mploye 
protective and implementing agreomanto have altered the formula 
estab1lshecl by UJPA Section 6 and/or roctlona of I.C.C. employee 
protective condlclons, to suit their l ltuationo, byt this -6 ~0' 
done in the transaction under review hera. 

The fact that the partier to tha Implement Ing Agreement 
did not, intent:onally or unintentionally, eeh fit to alter, what 
others hswe t etmed “the straightforward language of Section 
5 (a)“, as it concerns the establishment of Test Parlod hvereges. 

must be given great weight and precludes subsequent alteration, 
on our part thru the Arbitration process, on th+ basis that one 
party nou considers that a literal application of a TPA under the 
formula provided would be lacking in equity. 

This Carrier and this Organization spent five months, 
from the date notice was given to the date the Implementing 

a.- Agreencnt was signed, ulth the Louisville - Corbin transact ion in 
an actfve nhgotibtfng stetus. Vhile it is understood that rn 
thdt petlod full tfme negotiations did not occur, it 1x1 clear 
that consICerab1e thought, nevertheleer, want into ‘the process of 
drafting u SuZtable Implemantfng Agreement. The resulting 
product of those efforts Is thoroughly d&tailed and contains no 
less than 23 aide letters covering almost overy lrmginabl* 
subject and/or. continaency. It is notablo thst while tha 
ne~otlatore saw fit to modify $0~ provlrlons of New York Dock, 
the TPA devrlopment formula provided in’ Section 5 (a) ua8 left 
unchanged. 

XBEV Latter No. 13 to the Implement lng Agreement 
clearly provLdco that non-agreement Supatvlsore who lose their 
Jobs Involuntarily may exercise seniority rights back into their 
Craft and be antitled to whatever right8 they uould have enjoyed 
if they had been present at the time the coordination occurred. 
When this provision was included wlthln the Agreement it should 
have been apparent to all involved in the negotiations that uuch 
employees were receiving rates of pay greater than employees 
working exclusively within the Craft. The partler were, ve aria 

certain, also auaro of the language of Sectton 5 (a> ot NYD 
Conditions on development of TPA’ s. 

fag0 6 of 13 pales, 
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HOW4VBf, they did not see fit to provide naw snd 
different language thlterfng the TPA development formula ln rueh 
circuxstanc@s. It would ba an affront to tha Arbftration process 

to do io for them now. Especially since we bra not being arkod 
to interpret intent of the psrtias or obviously amblguoum 
language, but, tnrtoad, 
forward language* 

ar8 being sltkad to aldestrp Ymtraight 
becauto it 18 petcalved as lacking oqufty. 

Carrier contends that its development of Mckeehan’r TPA 

is consistent vlth prior atbitratlon Awards on the subject. It 
stress adherence to the result of S3A 605, Award No, 433. We do 
not find Award No. 433 faulty or inappropriate fn tha 
circumctances present there. However, ve have d!.fflculty In 
accepting It es precedent fn OuP C&B@ becAuse of two critical 
factors. 

First ft should be observed that compensation 
guarsnt ees In the February 7, 196!5, Agteenrnt are blfutcatrd. 
Regularly assignrd employees are protected with regard to their 

a- normal rata of compensation a6 it existed on October 1, 1964, 
(plus Increases). Other than regularly assigned l mployaes are 
protactod vLth I monthly dlcplacem4nt allowance. devel’oped 
somewhat similarly to those under Section S (a) of NYD. Howrver, 
the parties to the Fabruary 7, 1965, Agreement, the controlling 
instrument Involved In Award Na. 433, adopted several 
interpretative Queutlons and Answers which clearly exprasard 
thrlt intention to exclude certain non-Craft l mploymtnt which pay 
have occurred eariler. Onr qu8stlon, c,car l xample wes: 

u: Can employment in more 
than one craft be counted in detorainlng pro- 
tected l tstuu? 

to Question Na. 9 : Ordinarily no1 
hovever, In case8 such nn promotion of a 
telegrapher to train dispatcher, proeotlon 
of a clerk to yardmacter, etc., where the 
seniority in the crart Cram which prwot cd 

iu retained, employment in tho higher claao- 

ificalton will b& counted. 

If acrvice in another craft would not ordinarily be 

credit&d under the February 7, 1965, Agreement, it would also 

ueem that the earnings received In that croft would not ba used 
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in development of f?A’r. But in thooa lnstancos where such other 
craft service was to ba counted, the partlen to the Fabruary 7, 
1965, Agreement developed a computation proeidurr which met thlc 
tont lngency. Thalr eolutlon is found in tha Answer to Question 
uo 1, reading in part: 

To the oxtont that an aarploye uhoes guatantea 
la governed by Section 2 of Article XV ham 
compeneated service in such Other craft, 
ruch service till alto be included in 
determining the base period average earning8 
and hours paid for. However, his base petlod 
average monthly earning6 shall be computed 
by taking hir average hourly earnings in 
ths baso period in the craft in vhlch he 
is protected <adjusted to include subsequent 
general wnga Increase*), multiplying by 
the total number of hour8 paid for In the 
base period ln both craftm and dividing by 
12. 

It 16 not our purpose hrrc to intrrprrt the Fabruaty 7, 
ae 1965 Agreement, but, It scams that the Answer to Question No. 1 

established a formula. where the hour8 barked in the other Craft 
are added to the hours worked in thr protected employees Craft 
and both arc used with tha average hourly earnings from the Cr‘aft 
In which protected to develop a TPA. NO such slnilar agreed tb 
interpretation exists with respect to Seetlon 5 (a) of New York. 

Dock or thr Jqne 26, SQS?, Implomant,ing Agre&mcnt, perhaps 
because the Conditions and the Implementing Agreement do not 
6prclf;cally l xcl,ud@ Carrier l srnlngs from SOUTC(I~ outride an 
employees Craft, which appbarr to br the cad@, for the mo6t part, 

under th8 February 7, 196s Agreement. 

Each of the other awsrds from SBA 605, submit tad by 
Carrier a6 auppor t for ita contentions, have been carefully 
rcvlew6d. They are determined not to be controlling because of 

the special interpretations placed on the February 7. 1965, 

Agreement, and there are no rimllar understandings in place for 
NYD and the Implcmentlng Agreement, with regard to Section 5 (a), 

which we are auar& of. 

PaRo 8 of 13 aaqau. 
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Carrier alao bar aupplimd Award 1, %A 860, Saldanbarg 

CNovcmbar 20, 1976), dealing with a dispute over bare 
period compcneatIon and tine paid for under the 1966 Penn-Centra 
krger Protective Agreement. It Is from tha novel romsdy 
generated in this Award that Carrier devaloped it6 pa&r averaein 

concept which it esrkr to apply to Mckechan’s situation. Award 
1, SBA 860 cannot stand au precedent here bocauso language of th, 
UTU Merger Protect fva Agteament, under review thrro, d&tailed 
which servlcm would count and provided special consfdarations on 
periads whtle absent on leave for union business as uall as time 
working as an official, supervisory or in a fully excepted 
position. 

For example tha UTU Penn-Central Merger Agreement 
developed train aorvice employees tart periods from 

. . . th6 individual’s average monthly compensation 
for the last twelve mntho in vhich he performed 
service in train 8ervIc8, . . . 

A rlmiler provisions is not present in the language. of the 
Condlt ion6 being revf awed hare. 

Carrier has stressed that by using languagr trading: 

. .a . shall be entitled to uhatrvrr righta 
they my have had If they had bean .preaent 
at the t fM of the coordination. - 

. ’ 

in the Agrrer#nt end Side Letter 13, it 16 man.lfrot that-it war 

the partier lntentfon to treat r*tutnlng non-sgrremrnt 
Supervi 802 6 as if they had uorkad in the Craft In tha \2 months 
preceding the coordination that they would only b8 protected et 

the level of compenratlon they would have recclvod It they had 
vorksd In the Craft during that tine. 

Even if this argument were accepted in total as 

presented, which It Is not, TPA’6 would stili have to be 

developed in accordance uith the procedures provided in the 

Condlt ions, which the pnrtlee did not’modity. This procedurt 

requlram cxamlnatlon of the earnings and hour6 In the preceding 
12 month6 and taking the “total compensation* received and divide 

P&R& 9 of 13 Darn*. 
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this numbor by the “tOtA tima paid for.” This formula doea not 
provide an 8xelusion of earnings rmcotved in higher rated artvica 

and it does not provide for an exclusion of earnings received in 
lover ‘classes of srrvfca. The formula LI arbitrary - providing 
for no exceptions of any type, and whflo some may argue that it 
is not oqultablo to protect a demoted Suparvlsor at his higher 
rate others may argue thst a tecantly promoted Journaycnan 
Mechanic is not treated rqultably when lower rated harper or 
apprentice setvicr vould be count&d. But, regardless of which 
petspoctlvc of equlty and faltne6s ie considered, the formula 1s 
there, and that is uhat must be followed, unlese the patties saw 
fit to alter its languag8. A si tuat Ion not proaent her&. 

However, if a general statement Indicating that 
returning Supervisors are to bo entitled to whatever rights they 

may have had if they had been present at the time of the 
transaction, wus intended to provide a different formula for 
developing TPA’s it would have been quite simple to include this 
formula within the text of the Agreement. This of course uas not 
done. This omission forces 8 conclusion that returning 
Super vi screw are entitled to have their TPA’e c0mputa.d as provlded 
by the language of SeCtiOn es(a) a8 if they had been present at 
thr time of the coord!natlon. This computation includes 
“compensat Ion earned” in the preceding 12 months. 

Hany of Carrier’ l argument 6 here are similar to those 
conalderod and rajectrd in New York back Arbitration, EIU vA UP, 
Stallvorth, Arbitrator, .(Fabruaty.28, 1989). In that case the 
contention8 of the parties wore &tat&d to b4: 

, 

The Carrier contendta that for purpoec8 of 
calculating a Cleiaant’e ta8t period earnings, 
the Claiamnts MY not includr compensation 
earned in non-agrcament posit lone. ‘l%r 
Organization arguem, however, that the m 
Qoc$Q&nditm requ’fre the beneflts to ba 
based upon the total compenz3stion during the 
preceding year Including non-agreewnt earnlnsr. 

The decision of thr Arbitrator held: 

The Committee con,cludea that the literal language 
of these sections CArticlr 1, Sectiono 5(a) h 6(k)) 
should be applied. and that all of Clafaant’r 

Papa 10 of 13 paffos. 
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earnings with the Carrier during ths prior year, 
uhether froa agreewnt or nan-agreement positions, 
ara to b included in the teat period earninge. 

A8 thm Organltation pointo out, the lan&uago of 
theoa eoctions 8etr forth 8 formula fOF calculating 
monthly allouancer based upon ‘total compen6ationm 
in the service of the Carrier *during the last 
tuelvo wnths . . . immediately preceding the 
datm of hlr dl6placoment aa a reuult of the 
transact ion. ” rhr Committee concludes that 
the literal language of this section requires 
the Carrier to calculate benefits bated upon 
all thr, jobs, agreement and non-agreement, held 
by an affected employee In the aervice of the 
tarrier for the year prior to the transaction. 

It la our vleu that this 16 a correct intorpretatlon of 
the New York Dock Conditlonr. As such it will bo applied to tha 

matter under toview here. 

- -. One additional point. also stated 
that: 

rhe Committee la bound to apply the literal 
lsnguage of. thr freu York Cwdi t w 
unless the Carrier can shou a cornptlllng 
rtaaon why this rtraightforward intmrpretatlon 
does not reflect the actual fntent of the 
Part 14s. 

Carrier arguas that in our cane &‘“compelling rea6on* to use e 
different method of computing Claimant’s TPA 1~ that by. 
protecting hi8 non -contract rat8 of pay he would b& r@ctlving far . 
mora than whatlvar rlghta he may h‘6ve had if he had been present 
(It the tima of tha coordination. 

Thin contention is found to be unpersuasive becnuse, 
among other thlngr, it operates from an azisumptlon that It is 

“rate of pny” which is the factor being protected. @‘Rate of Pay” 

1s not the element of protection; UCoapcn6ation” Is the term thnt 

?a used and that lr the element on which protection must bo 

bared. 
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Additionally, notwith%tsndihg Carrier’s contentiona 
when thllr matter was being reviewed on the property and 

notwlthstnndlng its argumentc before this Arbitration, ua have no 
persuasive showing that at the tima the Implemantlng Agreeaant 
was under coneidoratlon end in negotiation8 the partioo ever 
intended that Section 5 (a) ever be applied other thAn litorally 

as written. According1 y, Carrier has not shown a compelling 
reason why the straightforward language of Section 5(b) should 
not be applied to the development of Mckeehan’ a TPA. 

Finally, it should be observed that Carrier Insists 
that the Award in ICIW v. UP 1s in error. Houevar, it does not 
cite a single other authority in which unaltered NYD Conditions 
are scrutinized snd a different result is reached. As discussed 
above, oath authority submitted by Carrier Involved language 
which could fairly be Interpreted to support the concIus?on 

*-reached. those decisions, though, cannot be viewed as 
controlling in this matter becauao of the extetence o‘f 

rignlflcant language dlfferenceo betwen the Agrecraentk studied 

in those case and the Conditions under raviou here. 

On the totality of the antlro record ue arc cornpolled 

to tzakt an hvard In favor of the Organlzatlon. 
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A WARD 

The Question at 166~6 pouad by Carrier 1s answerrd, HO. 

Question 1, potad by the Organization is answer-ad: 

EZectrictan C. 1‘. McKcehan ir entitled to have his 
Test Period Average under Hew Yark Dcxk Conditions 
include all earnings recelvod in the twelve month 
period in which ho performed service immediately 
preceding the date of hi6 di6placemcnt, including 
earnings he received while working as L) non-agrcoment 
Supervisor. 

Cuort ion 2, poecd by the Organltatlon la answered: 

Electrician C. T. McXeehan shall have him Test Period 
Average determined by dividing separately by 12 the 
total compensation receI.ved and the total tlros far 
vhich he was paid during the last 12 months in which 
ho parformed service immediately preceding the date 
of hlsl dirplscument. 

trator 

Chairraan and N 

C. A. Meredith, General Chairman 

Employr4 Hembor 

R. 0. Hial, Manager Labor Ra!btlons 

Carrier Member 

ku+J 

Dated at Mt. Prospect, IL., this 3rd Day of October, 1990. 

- _ --.. . - - - * - -Sam> 


