In the Mattaer of Arbitration, between:

TIMT OLla Y ALY al PAPLA APy Pro PL g sm Py A PRE SN A W m s e e s e e =
AN IicRNATIONAL BROT xnOGo0 ELECIRICAL WORKERS
Syetem Council Nao. 6
and

CSX TRANSPORTATION, INC.

Decision of Arbitration Committee
pursuant to Arti{cle I, Saction 11
of the
New York Conditions (350 I.C.C. B0 (197¢a))

Imposed by the Interstate Commarce Commisation
in

Finance Docket No. 283505 (Sub No. 1
John C. Fletcher, Chalrman & Neutral Membar

C. A, Meredith, Employee Member - R. D. Hiel, Carriaer Member
IBEW, Syetem Council No. 6 * C€CSX Transportation, Inc.

October 3, 1990

INTRODUCTION:

On January 26, 1987, Carrier served notice on the

Organization, pursuant to the provisions of the Septembar 25,
1‘9C‘ VUatiarmal Aovrmanmant
we, NQ b A WilQ & NnEl “wdicilh
mechanical work from tte Louisville, Xentucky shops to Corbin,
Kentucky. Five months later, to the day, an Implemaenting
Agreament was reached, which provided that New York Dock
Conditions, (Ngw York Dock Railway Control - Brooklyn kestarn
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: Mr. C. T. McKXeehan, the harein Clatmant, retained
géenniority in the Ela ician's Craft at Louisville, Kentucky.
However, at the time of the transacti{oan he was working as a
non-agreement Supervisor at Carriaer's Evansville, Indiana
Locomotive Shop. In late 1987, Carriaer downsized ita non-
agreement Superviscry work force. McKeehan, because of his
relatively low ranking in this group, was relesasad from hig
Supervisory positlion. On November 12, 1987, he exercised hig

Electriclian's Craft seniority.

n
Cald
i |

McXeehan was allowed to place himself at Corbin. He
wvas advised that his Test Period Average, for protectivae pay
purposes, would be computed in the following manner:

In order to compute what your protected rate
would have been 1f you had been an electriclan
at South Loulsville at the time of the transfer
of work to Corbdbin, we have requestad the Test
Period Averages computed at the time of the
coordination for the contract employees
tmnediastely sbove and baelow you on the sentority
roster. As soon a&s that information {se
available, wa will take an average of those

two Test Period Averages and that amount

will be used as your guarantea rate. This

will not be equivalaent to your supervisory

rate of pay.

The Organtization filad a protest to this method of
computation of McKeehan's Tesat Periocd. It assked that his Test
Period be determined sc provided in the second paragraph of
Section 5(a) of the Conditions.

It {s the parties disagreament on the mathod of
establishing Mr. McKeehan's Tast Pertod Average which i3 thas
dispute defore this Ardbitration.
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QUESTION AT ISSUE:

. Tha Organization fashions the Question at Issue {n this
matter to be:

(1> Ts Electrician C. T, McKaehan antitled to
a Teat Period Average under New York Dock
derivad from his earnings received in the
twelve (12) months in which he performed
earvices immediately preceding the data of
his displacemaent?

(2) As sn employea protacted under New York
Dock, what is the amount of the Test Pertod
Average for Electrician C. T. McXeehan?

Wnile Carrier fashi{ons (t slightly different:

Was the Test Period Avarage of Corbin, Kentucky,
Electrician C. T. McXeahan propaerly arrived at
by the Carrier's mathod of computation?

There are no procedural or jurisdictional,fmpedimentn
to an award on theea gquestions.

THE POSITION OF THE PARTIES:
The Position of the Organization:

The Organtz2ation contende that the only proper methoad
of computing Mr. McKaaehan's Test Period Average (s to literally
follow the method set forth in Section % (a) of the Conditions.
In dotng so, 1t argues, Carrlaer must consider Claimant's aearnings
received {n the twelvae months in which he parformed Carrier
service immadistely preceding the Data of his dieplacement, which
nust {nclude his earnings a2 a non-agreement eupervisor.

Tha Organization argues that Carrier’s euggested mathod
of establisning Clsimant'e Test Pariod Average, avaraging the
earnings of tha individusls above and below McKeehan and
avaraging these results to determina his TPA is arbitrary and
without basis under the Implemanting Agreement or the Conditioens.
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In support of (ts position the Organization reliea upc
8 number of Awards of varioua tridbunalsg, but mainly {t bottoms

ite case on New York Dock Arbitration, TCIU v, UP. Stallworth
Arbitratoer, (February 28, 1989), whiech concluded that:

The propar method for computing tast period
averages 18 to fnclude both agreement and non-
agreemant compensation earnad during the

test period.

The Organization ssks that this Arbitration establish
Clatmant's TPA at $3,475. .00 per month, (his average monthly
compensation as a supervisor), plus i{ncreasas.

The Poaition of the Carriar:

Carrtaer contends that Clsimant, (as a promoted employec
raturning to the Craft subsequent to the Coordination), derivas
entitlement to protective benefits from language within the
Implementing Agreement which only convays:

... whatever rights (he) may have had if
(he) had been present at the time of the
coordi{nation.

The contemplates treaating McKeéhan es an Electrician and not as a
nen-agreement Supervisor when developing his TPA.

It arguea that the way 1t'devoloped McXeehan's TPA was
consistent with prior arbitration Awerds on the subject, Carrier
cites & number of decisions on the subject, with particular
enphasis on Award ¢33, SBA 605, Ef({schen, Refaree, (May 21, 1984,

stating:

It is unreassgonadle to the point of absurdity
to conclude that the official position worked,
irrespective of compensation, should estadblish
the protacted rate which is the quid pro queo
for continued (resumed) employability under

the BRAC Agreement.

Carrier disputes that thae award of Arbitrator

Stallworth, relied on by IBEW, is appropriate because if ¢t s
followed non-agreemant Supervisory employees raturning to thelr

/)
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Craft would receive more than:

whataever rights they may hava had if
thoy had been presant at tha tima of the
coordination.

It contends that the averaging method used in
determining Claimant's TPA was equitsble and proper (n thae
circumstances praesant in this case.

DISCUSSION:

This case tnvolves the correct method to be used i{n
estadblishing Test Period Avaragas of an Electrician who performed
no service within his Crafl {n the twelve month partod
immaedistely preceding his return to his Craft and subsequent
inclustion within coveraga of New York Dock protection. The issue
{e whether his TPA should be based on compensation carned (n &
non-agreement Supervisory position or {f it should be based on an
averaga derived from the sarnings of the two individuals
‘immediately abovae and below him on the seniority roster.

(Carrtier indicates that it has been unable to daevaelop any esrning
data on Mckeahan as an Electrician because of the langth of time
he has been away frem Craft and the unavailadility of payroll

recerds back that far.)

It 1s our opinton that Mr. McKeehan's TPA must Dae
developed in the manner prescribed {n Sectton 5 (a) of the
Conditions. Suppert for any other method of development, no
matter how equiteble it may appear to some, simply cannot baea
found in the language of the Inplemanting Agreement or {n tha
provisions of the Conditions, Moreover, ss will be discussed in
more deatail below, prior arbitration suthority supporte thae
content{ons of the Organization on this point and not those
acvancad by Carrier.

The language containad {n Section 5(a) hes been 1in
place since 1379. And evan before that similar, if not
tdantical, language appearad in Saction 6 of tha May 1836,
Washington Job Protection Agraeament, which, by all accounts, was
the prececent establishing forerunner for the I.C.C.'s earlier,
Oklahoms, New Orleans and Southern~Central of Ceorgif, Employes
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Protective Conditions, required to be imposed in abandonment and
merger transactions by Section 5 (2) (f) of the Intarstate
Commerca Act. From t{me to time negotfators in drafting employe
protective and implementing agreamants have altered the formula
established by WJIPA Sectlon € and/or sections of I.C.C. employae
protective conditions, to sult their situationeg, byt this was no
done in tha transaction under review hara.

The fact that the parties to the Implementing Agreemen:
did not, i{ntentionally or unintentlionsally, sea fit to alter, what
others have termed "“the straightforward language of Section
S(s)*, as 1t concerns the establishment of Test Pariod Averages,
myst be given grest welght and precludes subsequent alteration,
on our part thru the Arbitration process, on tha bssis that one
party now constiders that a literal application of a TPA under the
formula provided would be lacking in equity.

This Cerrier and this Organization spent five months,
from the date notice wae given to the dete the Implementing
Agreement was signaed, with the Louisville - Corbin transaction {n
an active negotiating stetus. While {t {8 understood that in
that period full time negotiations did not ocecur, 1t (u clear
that consicerabdle thought, neverthelest, went into the process of
drafting a suitable Implementing Agreement. The resulting ‘
product of these efforts {s thoroughly detailed snd contains no
less than 23 atde latters covering almost svery {maginabdle
sedbject and/or contingcncy. It {2 notable that while the
negotiators saw fit to modify some provisions of New York Dock,
the TPA developmant formula provided in Section 5 (a) was left

unchanged.

IBEW Letter No. 13 to the Implementing Agreenent
clearly provides that non-agraeement Supervisors who lose their
jobs tnvoluntarily may exercisa sentority rights back into their
Craft and be entitled to whatever rights they would have enjoyed
{f they had been praesent at the tima the coordination occurred.
When this provialon was included within the Agreement 1t should
have baen apparent to all involved in the negotiations that such
enployees were receilving rates of pay greater than employcss
working exclusively within the Craft. The parties were, we &ra
cartain, alsc sware of the languasge of Section 5 (a) of NYD
Conditions on development of TPA's. '

\
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Howaver, thaey did not see f{t to provide new and
differant language altaering the TPA development formula {n euch
clrcumstances. It would be an affront to the Arditration process
to do 80 for them now. Especially since we are nct being askad
to intaerprat intant of the parties or obviously ambiguous
language, but, instead, are baeing asked to sidestep “straight
forward language” because it {8 percefved as lacking equity.

Carrier contends that ite development of Mckeehan's TFA
te consistaent wwith prior arbitration Awards on thae subject. it
stress adhersnce to the result of SS8A 60%5, Award No. 433. We do
not find Award No. 433 faulty or i{nappropriate tn the
circumetances present there. However, we have difficulty in
accepting 1t as precedent {n our <¢asza because of two critical
factors.

First 1t should be odbserved that compensation
guarsntees in the February 7, 19635, Agreemnant are bifurcated.
Regularly assigned employees sre protectead with regard to thelr
normal rate of compensation as (1t existed on October 1, (964,
(plus increases). Othar than regularly assigned employses are
protectaed with a monthly displacemant allowance, developed
somewhat si{milarly to those undar Saction S <a) of NYD. However,
the parties to the February 7, 1963, Agreement, the controlling
{nstrument {({nvolved {n Award No. 433, adopted several
interpretative Quegtions and Answars which clearly expressed
their intention to excluda certein non-Craft employment which ray
rave occurred sarlier. One question, for axample was:

Quegation Ng, 9: Can employment in more

than one craft be counted in determining pro-
tected status?

Anewer to Question Na, 9: Ordinarily no!

however, in cases such as promotion of a
telegrapher to train dispatcher, promotion
of a clerk to yardrzaster, etc., where thae
seniority in the craft from which promoted
is retained, employment in the higher clase-
iffcaiton will be counted.

If servica in snother craft would not ordinarily bda

credited under the Febdbruary 7, 1965, Agreement, it would also
secem that the esrnings recetved in that craft would not be used

Pace ? Af 117 Aaroce,
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in development of TPA's., But {n those {nstances where such othar
craft sarvice was to be counted, the parties to thae Fabruary 7,
1965, Agreament developed a computation procadure which mat thig

contingency. Thelir solution is found in the Answer to Quaestion
No 1, reading in part:

To the axtaent that an employa whose guarantee
i governed by Saction 2 of Article IV has
compensated gfervice in such other craft,

such service will also be included in
determining thae base period average earnings
and hours paid for. However, hig base period
average monthly earnings shall be computed

by taking his average hourly earnings in

tha basae period in the craft in which he

1s protected (adjusted to i{include esubsequent
general wage increases), multiplying by

the total numbaer of hours paid for in the
base pariod in both crafts and dividing by
12.

It 1s not our purpose here to {nterpret the February 2,
1965 Agreemant, but, 1t seems that the Answer to Question No. !
astabligched a formula. where the houre worked in the other Craft
are added to the hours worked in the protectaed employees Craf?
and both are used with tha avarage hourly earnings from the Craft
in which protected to develcp a TPA. No such similar agreed to
tnterpretati{ion exists with respect to Section 5 (&) of New York.
Dock or the June 26, 19587, Implemanting Agreament, perheaps
because the Condi{tions and the Implementing Agreemaent do not
specifically exclude Carriar earnings from sources ocutside an
employees Craft, which appaars to dba the case, for the most part,
under the February ?, 1965 Agreement.

Each of the other awards from SBA 605, submitted by
Carrier as support for its contentions, have been carefully
reviewsd. They are determined not to be controlling becauss of
the special interpretations placed on tha February 7. 1965,
Agreament, and there are no similar understandings in place for
NYD and the Implementing Agreenant, with regerd to Section S5 (a),
which we are awara of.
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Carrier alac has supplied Award 1, SBA 860, Seidenberg
Raferea, (Novembar 20, 1976), dealing with a dispute ovaer basge
pertod compengation and time paid for under tha 1966 Penn-Centra
Merger Prctective Agreaemant. It 1s from tha novel remedy
generated in this Award that Carrier developed {tg peer averagin
concept which {t seeks to apply to Mckasehan's situation. Award
1, SBA 860 cannot stand as precadent here because language of th
UTU Mérger Protective Agresment, under reviaw thare, detailed
which service would count and provided special considerations on
periods while absent on leave for union business as wall as tine
working es an offici{al, supervisory or in a fully excepted
position.

For example the UTU Penn-Central Merger Agreemaent
developed train service employees test pariods from:

««. the individual’'s average monthly compensation
for the last twelve months in which he performed
service in traln service, ...

A simi{lar provisions is not present in the language of the
Conditions being reviewed hare. '

Carrier has stressed that by using language reading:

=... shall be entitled to whataver rightea
thay may have had if thaey had been present
at the tima of the coordination.*

in the Agreesent and S{de Lettar 13, it is manifest that it was
the parties {ntention to treat returning non-agreenant
Supervigors as if thay had worked in the Craft in the 12 months
preceding the ccordination that they would only be protected at
the lavel of compensation they would have recelvad it they had
worked in the Craft during that time. '

Even {f this erguzent were accepted in totasl as
presanted, which it 1s not, TPA's would still have to be
developed in sccordance with the procedures provided in the
Conditions, which the parties did not modify. This procedure
raquires examination of the asrnings and hours in the preceding
12 months and taking tha "total compensation” received and divide
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this numbaer by the “total time patd for.* This formula does not
provide an exclusion of earnings recaeived in higher rated £arvice
and it does not provide for sn exclusion of earnings recetived {n
lower classes of service. The formula {e¢ arbitrary - providing
for no exceptions of any type, and while soze may argue that {t
is not equitable to protect a demoted Suparvigsor at his higher
rate others may argue that a recently promoted Journeyman
Mechanic 1s not treated equitably when lower rated helper or
appranticae service would de countad, But, regardless of which
perspective of equity and falrness ia consideraed, the formula (s
there, and that {s what must be fcllowaed, unless tha parties sau
flt to alter its languags. A situstion not praesant hare

Hovever, 1f a general statement {ndicating that
returning Supervisors are to be entitled to whatevear rights they
may have had if they had been present at the tima of tha
transaction, was intended to provida a different formula for
developing TPA's {t would have been quite simple to include this
formula within the text of the Agreement. This of course was not
donae. This omission forces 8 conclusion that returning
Superviscrs sare entitled to have their TPA'e computed ss provided
by the language of Section 5(a) as if they had been present at
the time of the coordination. This computation {ncludes
“compansation sarned"” {n the precading (2 months.

Many of Carrier's arguments here are gsimilar to those
considered and rejectad i{n New York Dock Arditration ICIU v, UP
Stallworth, Arbitrator, (February 28, 1989). In that case the
contentions of the parties were statad to be: '

The Carrier contendas that for purposas of
calculating a Cleimant's test period earnings,
the Claimants may not include compensation
earnad in non-agreement positions. Thae
Organization argues, howevar, that the New

Dock Conditions require the benefits to bea
basad upon the total compensation during the
preceding year including non-agreement earnings.

The decision of the Arbitrator held:

The Committea concludea that the literal language
of thece sactions (Article 1, Sectiona S(a) & 8(a))
ehould ba appliad, and that all of Claimant's
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esrnings with the Carrier during the prior yaar,
whethar from agreement or non-agreement positions,
are to ba included in the test period earnings.

As the Organization pointa ocut, the languagae of
thega gsections sets forth s formula for calculating
monthly sllowancee based upon “total compensation®™
in the service of the Carrier "during the last
twelve ponths ... 1mmediately preceding the

date of his digplacemant as a result of tha
transaction.™ Tha Committee concludes that

the litaeral language of this section requires

the Carri{er to calculate benefits based upon

all the jobs, agreement and non-agreecment, held
by an affacted employee in the aervice of thae
Carrifer for tha year prior to the trancsaction.

It {8 our view that this 18 a correct interpretation of
the New York Dock Conditions. As such 1t will be applied to the
matter under review here.

5 Orna additional point. TCIY v, UP, <(suprad, also stated
that:

The Committea i8 bound to apply the literal
languagae of the New York Conditionsg,

unless tha Carrier can show a compelling
reason why this straightforward interpretation
dcas not raflect the actual intent of the
Parties.

Carriar argues that {n our case & “"compelling resson™ to use a
different method of computing Claimant's TPA is that by
protecting his non-contract rate of pay he would be recelving far -~
more than whatavaer rights he may have had if he had been prasent
at the tima of the coordination.

Thism contention (s found to be unpersussive because,
emeng othser things, tt operatas from an assumption that it is
“rate of pay"™ which 1s ths fsctor being protected. “Rate of Pay”
{a not the elemant of protection; “compensation® 1g thae term that
1a usad and that {s the element on which protection must be

tasad.
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Additionally, notwithstanding Carrier's contentions
when thisa matter was baeing reviewed on the property and
notwithstanding {ts arguments beforae this Arbitration, we hava no
persuasive showing that at the time the Implemaenting Agreaenant
was under consideration asnd in negotiations the partiaes evar
intended that Section 5 (&) ever be applied other than literally
as written, Accordingly, Corr{er has not shown a compelling
reason why the straightforwsard language of Section 5(a) should
not bte sppliad to the development of Mckeshan'a TPA.

Finally, it should be observed that Carrier insists

that the Award tn JCIU v. UP is {n error. Howevear, it does not
cita a single other aucthority in which unaltared NYD Conditicns
are scrutinized and a different result 1is reachad. Ae discussed

above, each authority submitted by Carrier involved language
whiech could fsirly be interpreted o support the conclusion
“reached. These decisions, though, cannot be viewed as
controlling in this matter because of the existence of
gignificant language differaences between the Agreements stud!led
{n those case and the Conditions under review hera.

On the totality of the antire record we are compelled
to make an Award in favor of tha Organization.
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A W A R D
The Question at lsaue posed by Carrier is snswered, No.

Question 1, posed by the Organization is answered:

Electrician C. T. McKXeehan 1is entitled to hava his
Test Paeriod Average under New York Dock Conditions
include all earnings received in the twelve wonth
period tn which he performed eéervica immediately
preceding the date of his displacement, including
earninge he received while working as a non-agrcoment
Supervisor.

Quastion 2, poased by the Organization 18 answered:

Electrician C. T. McXeehan shall have his Test Period
Average determined by dividing sepsrately by 12 the
total compensation received and the total tima for
which he wag paid during the last 12 months 1in which
he parformed service immediately preceding the date
of hia dieplacoment.

J ohr6._SZETCHER, {trator

Chairman and Ne al Member

C. A. Meredith, Genaral Chairman
Employse Menxder

A

Hiel, Manager Labor Relotions
Carrinr Mamber

S Aviorn?

Dated at Mt. Prospect, IL., this 3rd Day of October, 1380.



