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OCEEDINGS PR 

The Parties selected me to serve as sole arbitrator in this 

procedural arbitration concerning whether matters raised by a 

Carrier notice in May 1993 came within the ambit of the interest 

arbitration mechanisms of the New York Dock Conditions (NYDC). A 

hearing was held at Xissoula, Montana on August 19, 1994, at 

which both Parties were represented and afforded full opportunity 

to present oral and documenta,ry evidence in support of their 

positions. 

ISSUE 

The Parties j ointly stipulated that the following question 

is presented for determination in this procedural stage of the 

arbitration proceeding: 

lj Is the matter covered by Carrier's notice dated May 13, 

1993, to consolidate two seniority districts, an appropriate 

subject for consideration under Article l(4) of the New York 

Dock Conditions as imposed in Finance Docket 30,000. 

ZRTINENT COWTRACT PROVISIONS 

New York Dock Railwav-Convol-Brooklvn &tern District Terminal, 

360 I.C.C. 60 11979) 

APPENDIX Ill 

Labor protective conditions to be imposed in railroad transactions pursuant to 49 
U.S.C. 11343 er seq. (formerly sections 5121 and 5(3l of the Interstate Commerce 
Act], except for Trackage rights and lease DroposaIs which are being considered 
elsewhere. are as follows: 
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1. Definirions--(a) ‘Transaction’ means any action taken pursuant to 
authorizations of this Commission on which these provisions have been imposed. 

.*. 

2. The rates of pay, rules, working conditions and all collective bargaining 
and other rights, privileges and benefits Iincluding continuation of pension rights and 
benefits) of the railroad’s employees under applicable laws and/or existing collective 
bargaining agreements or otherwise shall be preserved unless changed by future 
collective bargaining agreements or applicable statutes. 

(I . . 

4. Notice and agreement or decision.-(a) Each railroad contemplating a 
transaction which is subject to these conditions and may cause the dismissal or 
displacement of any employees. or rearrangement of forces, shall give at least ninety 
(90) days written notice of such intended transaction by posting a notice on bulletin 
boards convenient to the interested employees of the railroad and by sending registered 
mail notice to the representatives of such inreresred employees. Such notice shall 
contain a full and adequate statement of the proposed changes to be affected bv such 
transaction. including an estimate of the number of employees of each class affected 
by the intended changes. Prior to consummation the parties shall negotiare in the 
following manner. 

Within five 15) davs from the date of receipt of notica, at the request of either 
the railroad or representatives of such interested employees, a place shall be selected 
to hold negotiations for the purpose of reaching agreement with respect to applicatibn 
of the terms and conditions of this appendix, and these negotiations shall commence 
immediately thereafter and continue for at least thirtv 130) days. Each transaction 
which may result in a dismissal or displacement of employees or rearrangement of 
forces, shall provide for the selection of forces from all emplovees involved on a basis 
accepted as appropriate for application in the particular case and any assignment of 
employees made necessary by the transaction shall be made on the basis of an 
agreement or decision under this section 4. If at the end of thirtv (301 davs there is 
a failure to agree, either party to the dispute may submit it for adjustment in 
accordance with the following procedures: 

(11 Within five (5) davs from the request for arbitration the parties shall 
select a neutral referee and in the event they are unable to agree within 
said five 61 davs upon the selection of said referee then the National 
Mediation Board shall immediately appoint a referee. 

(2) No later than twenn, (20) days after a referee has been designated a 
hearing on the dispure shall commence. 

13) The decision of the referee shall be final, binding and conclusive and 
shall be rendered within thirty 130) davs from the commencement of 
the hearing of the dispute. 

(4) The salary and expenses of the referee shall be borne equally bv the 
parties to the proceeding; all other expenses shall be paid bv the part-v 
incurring them. 
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lb) No change in operations, services, facilities, or equipment shall 
occur until after an agreement is reached or the decision of a referee 
has been rendered. 

. . . 

UPlBRS Agreement 
October 1. 1986 

RULE 20 - SENIORITY DISTRICTS 

Seniority districts shall be as follows: 

1 _ Nebraska Division. 
2 - Wyoming Division. 
3 - Old Kansas Division. 
5 . Signal Engineer’s forces (Territon, covered by seniority rosters 1, 2 and 31. 
6 - Western Region (Salt Lake City and North). 
7 - Oregon Division (Huntingron West). 
8 - Western Region (Salt Lake City and South). 
9 - Western Region (West of Salt Lake Citv - former WP). 

The territorial limits of seniority districts as above Defined shall remain in effect 
until changed by agreement between the parties hereto.” 

..* 

Memorandum of Agreement 
July 25, 1988 

Consolidating Formsr MP Seniority Rosters 

This Agreement made this 25th day of July, 1988, by and between the Union 
Pacific Railroad Company, hereinafter referred to as the Carrier, and the Brotherhood 
of Railroad Signalmen, hereinafter referred to as the Organization. establishes and 
defines the rights and privileges flowing to those individuals holding seniority on one 
of five (5) seniority rosters commonly referred to as the former MoPac proper. the 
former Texas and Pacific, the former C&El, the former MKT and the former OKT 
territories as a result of the Carrier’s and the Organization’s intent to consolidate the 
five (5) existing seniority rosters into one Svstem Seniority Roster. 

IT IS AGREED: 

2. Emploves dovetailed into the System Senioritv Roster will maintain a 
designation on the consolidated roster (see Attachment #l) which 
identifies their ‘prior rights’ territory as being one of the following: 

C&El 

MKT 

MP 

OKT 

TP 
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BACKGROUND 

In September of 1980, Union Pacific Corporation, Pacific Rail 

System, Inc.-and Union Pacific Railroad Company (collectively UP), 

and Missouri Pacific Corporation and Missouri Pacific Railroad 

Company (collectively MP) jointly filed an application with the 

Interstate Commerce Conunission (ICC) seeking authority for UP to 

control MP. At the same time, UP and the Western Pacific Railroad 

(WP) jointly filed an application with the ICC seeking authority 

for UP to control WP. 

On September 24, 1982, the ICC approved the applications in 

DC, 366 ni P ii- n 0 

I.C.C. 462 (1982), subject to the conditions set forth in New York 

Dock Ra lwa - ) ntr 1 t Terminal, 360 

I.C.C. 60 (1979) for the protection of employees, generally 

referred to as "New York Dock" conditions (NYDCJ. 

The UP territory involved in this matter extends from Menoken 

Junction, Kansas, to Denver, Colorado. Commonly known as the KP 

line, it closely parallels the former MP line that extends from 

Council Grove, Kansas to Pueblo, Colorado. In many instances these 

lines are less than 20 miles apart. The UP territory is covered by 

the collective bargaining agreement between the UP and the BRS 

while the former MP territory is covered by an extant collective 

bargaining agreement between the MP and the BRS. By a Memorandum 

of Agreement dated June 25. 1988, the Parties amended MP/BRS 

Agreement by merging five (5) seniority districts of former MP 

properties into a single consolidated MP/BRS seniority district. 
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In 1983 these Parties negotiated an Implementing Agreement to 

govern consolidation of UP and MP signal maintenance and 

construction. work at terminal facilities in Kansas City, Kansas. 

i: is noted that the seniority district consolidation bargaining in 

1998 apparently proceeded in the normal fashion under Section 6 of 

the Railway Labor Act; whereas the terminal consolidation 

negotiation in 1983 went forth under New York Dock procedures. 

Other than those changes, so far as the present record shows, 

Carrier has operated each of the respective lines covered under 

separate collective bargaining agreements with BRS, with separate 

seniority districts, for more than eleven (11) years since the 

merger. The immediate impetus to change that arrangement was a 

management reorganization in 1993 whereby Carrier established the 

Midwest Service Unit covering both territories. 

By letter of April 6, 1993, Carrier's Director Labor Relations 

- -Xaintenance of Way & Signal made the following proposal to the 

respective BRS General Chairmen who represent employees under the 

UP/3RS Agreement and the MP/BRS Agreement, respectively: 

Gentlemen: 

The Midwest Service Unit includes territory covered by the Union Pacific BRS 
Contract, and also includes territory covered by the MP BRS Contract. At the present 
time there are five Signal Maintainer terntories on the Midwest Service Unit which are 
covered by the Union Pacific Contract and seven covered by the Missouri Pacific 
Contract. 

On the Union Pacific side of the territory. there are Maintainers headquartered 
at Salina. Ellsworth. Oakley, Limon and St. Maws. On the Missouri Pacific side. there 
are Maintainers at Council Grove, Hoisington. Utica, Scott City, Eads, Ordway and 
Wichita. 

This split in the territory has caused problems in filling vacancies and also in 
providing vacatron relief. Specifically, there have been vacancies at Scott City and 
Hoisington which nobody on the MP wants to bid on. At the same time. rhere has 
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been an employe on the Union Pacific side of the territory that would like to bid on one 
of those jobs but is not willing to sacrifice his UP seniority in order to do so. Similarly, 
there is not enough vacation relief work on either side of the territory to create a full- 
time vacation relief job. However, if the territories were combined, there would be 
sufficient work to justitv a full-time vacation relief position. 

The best solution to the problems outline above would be to consolidate the 
Midwest Service Unit Signal operations and place them under either the MP or the UP 
Contract. 

I would like to discuss this subject with you further when we meet in Golden 
in May. 

The Parties discussed Carrier's proposal on or about May 3, 

1993, but apparently the Union was nor, agreeable. Ten days later, 

under date of May 13, 1993, the Director Labor Relations served the 

following Notice which is the subject of the present proceedings: 

Gentlemen: 

This has fuRher reference to my letter to you dated April 5. 1993, file ZO- 
NYD-0084-Sip., and our discussions during the week of May 3, 1993 concerning 
consolidation of Signal Maintainer territories on the Midwest Service Unit. 

As discussed, the structure of the territory in question has resulted in 
difficulties both in filling vacancies and in providing vacation relief. The solution to this 
problem is to eliminate the currently existing division of the territory. At the present 
time, part of the territory is covered by the UP Signalmen’s Contract and part of it 
covered by the MP Signalmen’s Contract. It is our intent to consolidate the two parts 
of the terrirow into one, operating under a single contract. A copy of our notice 
pursuant to Section 4(a) of the New York Dock Conditions is attached. 

I propose that we commence meeting on this notice in my office at 10~00 am 
on Tuesday. June’ 1, 1993. If that time and date are not convenient, please suggest 
an alternative. 

l . . 

May 13. 1993 
File: ZZO-NYD-0084-Sig. 

NOTICE TO SIGNAL MAINTAINERS HEADQUARTERED AT 
SALINA, ELLSWORTH. OAKLZY, LYMAN AND ST. MARYS 

REPRESENTED BY THE BROTHERHOOD OF RAILROAD SIGNALMEN 

The Interstate Commerce Commission KCI in Finance Docket No. 30.000. 
approved the Union Pacific’s (UP’s) merger with the Missouri Pacific IMP). The ICC 
imposed New York Dock Labor Protective conditions as a condition of the merger. 



Pursuant to the New York Dock conditions. this to serve as ninen/ (901 days’ 
notice that on or after August 16. 1993. Midwest Service Union Signal Maintainers will 
be integrated as follows: 

(1 1~ The Signal Maintainers headauanered at Salina. Ellsworth, Oakley, 
Limon and St. Manls will be incorporated into the MP and will be 
covered by the Labor Contract between the MP and the BRS. 

(21 The employas affected will be placed at rhe bottom of the applicable 
MP senioriN roster but will be guaranteed prior rights to the positions 
currently occupied. 

No job abolishments are expected as a result of this transaction, and no 
adverse employe impacts are expected 

While maintaining throughout that the subject matter of the 

May 13, 1993, Notice was not covered by Article I(4) of the NYDC, 

the Organization met and discussed Carrier's proposal on several 

occasions through October 1993. In late August 1993, Carrier 

presented the Organization with a draft Implementing Agreement, as 

follows: 

The parties herebY agree to the following terms and conditions for purposes of 

implementation of the Company’s May 13. 1993 notice of intent to consolidate Signal 

operations on the Midwest Service Union and place the entire Service Unit under the 

BRS/MP Labor Contract. 

(11 The incumbent UP Signal Maintainers at Salina, Ellsworth, Oakley, 

Limon and St. Marys will be given new seniority dates on the MP SenioriN Roster 

5100 and the territory covered by these positions will be placed under the MP/BRS 

Labor Contract. 

12) The incumbent UP Signal Maintainers on rhe positions identified above 

on the effective date of this Agreement will retain all seniorin, rights held by them on 

Union Pacific and in addition will: 

la) Have preserved prior rights to the positions covered bY this Agreement. 

That is, no MP employe will ever be able to outbid the employes 
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covered by this Aoreement for vacancies ta Salina, Ellsworth, Oakely. 

Limon, or St. Mary% 

lb). Be given the option of convening to MP monthly rates for Signal 

Maintainers or remaining on UP hourly rates: 

(c) Be certified as New York Dock Labor Protective Conditions protected 

emploves (wages onlvl and will be entitled to a differential of six 16) 

years from the date of this Agreement. 

131 A new MP zone gang will be created under the terms and conditions 

outlined in I1 I and I21 of this Agreement to cover the territonr encompassed in this 

transaction. 

14) Future vacancies on the positions covered by this Agreement will be 

bulletined as MP vacancies but that will not limit the prior rights identified herein 

accruing to the former UP employes involved in this transaction. 

This Agreement is effective January 1, 1994. 

Discussions broke off on November 17, 1993, when BRS advised 

Carrier that "the proposal should proceed, if at all, under Section 

6 of the Railway Labor Act and not pursuant to the merger authority 

granted in 1982, h, New York Dock conditions." Carrier's 

Director Labor Relations responded by letter of January 7, 1994, 

reading in pertinent part as follows: 

The Carrier clearly has a right to file notices pursuant to the ICC;s order whenever labor 
productfvfrq can be enhanced. 

The Carrier’s proposal seeks to consolidate certain Union Pacific signal work 
under the Missouri Pacific collective bargaining agreement. Such consolidation will 
allow the Carrier to improve the productivity of its employees by better utilizing them 
on this territory. Such consolidations are exactly what was contemplated by the ICC 
in its order. I rherefore believe rhat my notice is appropriate. 

Subsequently, the Parties entered into an agreement on March 

25, 1994, to establish an arbitration board pursuant to Article 
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I(4) of the NYDC, to determine the following issues: 

1. Is the matter covered by Carrier’s notice dated MaY 13, 1993, to consolidate 
two seniorih/ districts, an appropriate subject for consideration under Article 
1141 of the New York Dock Conditions as imposed in Finance Docket 30.0007 

2. If the answer to issue 1 is Yes, what are the appropriate conditions for an 
Implementing Agreement? 

It is noted that the BRS made a "special appearance" in Stage I of 

these proceedings to present its position regarding Issue No. 1, 

without prejudice to its argument that the Board lacks subject 

matter jurisdiction. 

POSITIONS OF THE PARTIES 

The following positions have been extrapolated and edited from 

the Parties' respective post hearing briefs. 

Carrier 

It is the Carrier’s position that the ICC has made clear that merger related 
transactions may occur at any time. The very definition - “any action . ..on which these 
provisions have been imposed”--should establish beYond any doubt that there is not 
time limit on a merger related transaction. The Carrier’s May 13, 1993, notice is 
timely. 

There can be no doubt that a New York Dock arbitrator has the authority to 
modify existing collective bargaining agreemenrs to the extent necessary to carry out 
the operational changes proposed by the Carrier in its May 13, 1993. notice. The fact 
that the implementation of the transection will modify existing agreements does not 
require the Carrier to follow the procedures of the Railway Labor Act. 

The Carrier is seeking to coordinate and better utilize its employees. None of 
which can happen unril the territories are consolidated under one collective bargaining 
agreement. No objection was raised by the BRS when rhe notice to consolidate the 
terminals was served. The Parties entered into good faith bargaining, and an 
agreement was reached that transferred UP covered work and employees to the 
Missouri Pacific. The same should occur here as well. 

It also should be noted that the ICC did not set a threshold by which to 
measure the efficiencies that must be met before a proposed transaction would be 
proper. It simply defined a transaction as “any action taken pursuant to authorization 
of this commission on which these conditions have been imposed.” The ICC imposed 
the New York Dock conditions in the control of the Missouri Pacific by the UniOn 
Pacific. This proposed transaction is being taken pursuant to that order and the 
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concomitant protective conditions will also apply. 

Finally, it must be understood that the ability of a Carrier to implement changes 
of this nature is the Quid pro quo the carriers received in exchange for the expanded 
protection. the emploYees received. The BRS should not be allowed, by use of 
procedural arguments, to deny the Carrier its part of the bargain. 

Oroanization 

It is the position of the Brotherhood that the matter covered by Carrier’s notice, 
dated April 6, 1993, to consolidate two senioritv districts, is not an appropriate subject 
for consideration under Article l(4) of the New York Dock Conditions. The Brotherhood 
contends that this matter does not involve a “transaction,” as that term is defined 
under the New York Dock Conditions. The absence of a transaction precludes Carrier 
from invoking the arbitration provisions of Article If41 and this Board from assening 
jurisdiction in this matter. The Brotherhood contends further that Carrier has failed to 
establish that this matter has any connection whatsoever with the 1982 merger of the 
Union Pacific and Missouri Pacific Railroads. establishing beYond question that this 
matter is not an appropriate subject for consideration under the New York Dock 
Conditions. 

It is clear that Carrier’s proposed action was triggered, not by a transaction 
under New York Dock, but by a unilateral management decision which resulted in 
assignment of a supervisor to a territory which includes parts of the two senioriN 
districts. It is this action, rather than any coordination of faciliies. operations or 
services, which Carrier is seeking to address as a “rransacfion’ under New York Dock. 

It is clear, in the absence of a transaction, that this Board lacks jurisdiction to 
impose an implementing agreement to address this matter. It is also clear that this 
matter is not an appropriate subject for consideration under Article l(4) of the New 
York Dock Conditions. The collective bargaining process under the Railway Labor Act 
provides the appropriate forum for addressing the question of changes in seniority 
districts and, therefore, the question at issue must be answered in the negative. 

This dispute concerns Carrier's attempts to incorporate an 

existing Union Pacific seniority district into an existing Missouri 

Pacific seniority district. The Carrier contends that the UP-MP 

merger authority granted by the I.C.C. in 1982 allows Management to 

take such action unilaterally, subject to New York Dock protective 

conditions. The Organization contends that the proposed 

rearrangement of forces does not involve any unification, 
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consolidation, merging or pooling of railroad facilities, 

operations or services and. therefore, cannot proceed without RLA 

collective bargaining. 

The principles which govern proper disposition of the 

threshold arbitrability issue have already been developed fully in 

prior decisions which this Board considers authoritative precedent. 

In that connection, the general definition of a New York Dock 

transaction is set forth succinctly in Ma tte r of 

@ w et Tr r at'on mm iP ific 

Railroad Comoanv, Award No. 1, Case No. 6 (Arbitrator LaRocco, 

December 18, 1987) : 

In summary, a New York Dock transaction is any activity which is a 
coordination under the WJPA or aa he ICC’ 
authorization. 

. . l 

Before the New York Dock Conditions are applied to a pardcular work transfer 
or consolidation, the IMovinp Party1 must demonstrate p causal 
merper and the alleaed transaction. (Emphasis added) 

By now, it is firmly established that the moving Party in a 

New York matter has the burden of demonstrating a causal nexus 

between the proposed action and the ICC's merger authorization. 

Typically, railroads have relied upon that principle in avoiding 

New York Dock arbitration but the present case presents a mirror 

image of the typical situation. In this case, the Carrier faces 

the Organization contention that no causal nexus exists between the 

proposed merger of the seniority districts in May 1993, and the 

:982 merger in which the New York Dock conditions were imposed. 

The general guiding principles in such matters were 



persuasively and authoritatively set forth in Matter of the 

A: pv and mrican 

Trai - (Arbitrator Zumas, July 31, 1981): 

. . ITlhe Commission has viewed the imoosition of protective benefits as requiring a 
proximate nexus between the actual merger and the Carrier action at issue. Every 
action initiated subsequent to a merger cermot be considered, @so facto, to be 
‘pursuant to’ the merger. There must be e causd connection. As it relates to the 
applicabiliry of New York Dock II to a merger, such nexus is implicit in the term 
‘pursuant to.’ Otherwise, terms such as ‘in accordance with’, ‘subsequent to’, 
‘following’ and ‘changes consequent upon’ have no meaning; they become emon, 
words rattling in a semantic vacuum. For example, in the Southern Rv. _ Control - 
Central of Georaia Rv. case, the Commission stated: (Emphasis addedt. 

The ‘effect’ of subsequent internal technological improvements by either of the 
(two consoiidating) carriers, even if made possible by improved financial 
circumstances partly attributable to the unification of control, is too indirect 
and remote to be considered a result of the transaction; and it is not our 
intention that employees affected by such internal improvements shall be 
entitled to the benefit of the conditions.’ Southern Rv. - Control - Central ot 
Georaia Rv., 317 I.C.C. 729, 732 119631, aff’d sub nom. Railwav Labor 
Executives Assn. v. United State& 226 F. Supp. 521, (ED. Va.1, vacated on 
other grounds, 379 U.S. 199 I1 9641. 

It is the absence of any such causal nexus in this case that 

defeats the application of the term transaction... 

UP Management cannot be faulted for seeking to improve 

efficiency and effectuate economy by combining two seniority 

districts into one. But the terms and conditions of those separate 

seniority distr,icts are established by solemnly negotiated 

collective bargaining agreements with the BRS. It is black letter 

law that Carrier is not free to abrogate collective bargaining 

agreement conditions once deemed acceptable simply because they 

have now become inconvenient or onerous. The ICC, courts and 

arbitrators have recognized that Carriers may, under carefully 

circumscribed conditions, obtain relief through NYDC compulsory 

interest arbitration from collectively negotiated terms and 
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conditions which would prevent effectuation of an ICC-approved 

transaction. See NY c A A (Arbitrator 

William E. Fredenberger, Jr., May 27, 1984); Norfolk 

an Iz ilwa om an 31. 

3, 11 S.Ct. 1156 (1991); and In _ v. Br he 

I Fin CC ion- r In 

and Seaboard Coast Line Industries (August 13, 1992). This limited 

conditional right to disregard collective bargaining agreements is 

not a license to unilaterally implement change merely for 

convenience or to improve efficiency. To that extent, I find 

unpersuasive Carrier's argument that the notice meets ICC criteria 

because it arguably seeks to increase the efficiency of signal 

maintainers in the geographical area in question. 

In a case which is virtually identical in all significant 

aspects, Arbitrator Zumas rejected Carrier's argument. In that 

connection, the following holdings from Ma tter 

b wenS ge r m Finan Docket er 

29916. (Arbitrator Nicholas H. Zumas, August 20, 

1983) are persuasive and dispositive of the issue: 

The Carrier’s reasoning commences by establishing the goal: improvement in 
efficiency through the consolidation of senioriN districts -- and concludes by finding 
that I.C.C. permits the accomplishment of the goal through its imposition of the rjg& 
York Dock conditions. The Arbitrator, however, cannot start with, or follow, the same 
analysis. Although the ultimate goal mav have tremendous merit. an Arbitrator must 
begin by assessing his jurisdiction. This is particularly true where, as here, the 
jurisdiction has been challenged by one of the parties. Thus, this Arbitrator must first 
determine the extent of his authorin, and what he is and is not permined to do. This 
necessarily requires a careful reading of the basic grant of jurisdicrion, i.e.. Article 1, 
Section 4 of the New York Dock conditions. 

Section 4 permits an Arbitrator to decide certain disputes that the parties have been 
unable to resolve through negotiations. The negotiations, which may ultimatehf give 
rise to an arbitration, are invoked whenever a Carrier, on which the New 



conditions have been imposed, contemotates a transaction that may cause the 
dismissal or displacement of any employees. or the rearranaament of forces. 

The Carrier argues that since (11 New York Dock conditions have been imposed on 
it and (2) the Carrier contemplates a rearrangement of forces, then (31 the Arbitrator 
is authorized to impose an accord after unsuccessful negotiations. Section 4, however, 
clearly requires the presence of an additional element, viz.. a transaction that triggers 
the rearrangement of forces. In the absence of that element, an Arbitrator has no 
authoriN to resolve any dispute under Section 4. 

‘Transaction’ is defined as anv action taken pursuant to &&&&g of the ICC.. 
on which the New York Dock conditions were imposed. Thus, in order for either part-v 
to invoke Section 4, the Carrier must be authorized to take some action pursuant to an 
I.C.C. order, the&of which would be a rearrangement of forces. A rearrangement 
of forces itself cannot be a transaction: it is the necessary and inevitable consequence 
of the transaction. 

I.. 

In essence, what the Carrier seeks is sanction in making changes in working rules. 
The New York Dock provisions may be used to gain that sanction, either through 
negotiations or arbitration, but g& when the ChanQeS are necessary to implement an 
I.C.C. approved action. As indicated above. the I.C.C. approved a purely corporate 
restructuring that did not mandate the rearrangement of forces as a necessary 
consequence. 

. . . 

In effecting senioriN consolidation. Carrier has recourse to the provisions of the 
Railway Labor Act. Absent a ‘transaction’ that gives an Arbitrator jurisdiction, seniorfw 
consolidation cannot be accomplished under the arbitration provisions of New York 
Dock. This Arbitrator agrees with the Organization that a contrary holding would 
embrace the premise that compulsory interest arbitration may be instituted in all cases 
in which the I.C.C. has imposed New York Dock II employee protective conditions. 

Merger of the two seniority districts in question obviously is 

desirable to Carrier, and for sake of argument one may even assume 

that efficiency and economy would be byproducts of such seniority 

district consolidation. However, there is no showing on this 

record that the merger of these seniority districts is either 

pursuant to or a necessary consequence of the ICC authorization 

granted in 1982. In short, Carrier's notice of May 13, 1993, does 

not propose a "transaction" within the meaning of that quoted term 

under XYDC. Based upon all of the foregoing, therefore, the issue 

presented in Stage I must be answered in the negative. 
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AWARD OF THE ARBITRATOR 

1) 

2) 

Issue No. One is answered in the negative. The Arbitrator has 
no jurisdiction under Article I Section 4 of NYD conditions to 
consider the items contained in Carrier's Notice dated May 13, 
1993. Accordingly, this proceeding is dismissed for lack of 
jurisdiction. 

In light of the above, no opinion is expressed or implied 
concerning Issue No. Two. 

Signed at Ithaca. New York on Dec-rber 9. 1994 

STATX OF N-EW YORK 
COUNTY OF TOMPKINS 

.) ss: 

On this ?'flL day of k'k 0. i;. 2 , lYW before me personally came and 
appeared DANA 6. SISCHEN, to me known and known to me to be the individual 
described herein and who executed the foregoing instrument and he acknowledged 
tc me that he executed the same. 

cLv 1’ x’,,i i i / 
NOTARY PUBLIC 

EXlTUEEN S. PXIF, RJTG. f4993646 
NOTARY PUBLIC, STATS OF NEW YORK 
QUALiiIED IN TOMPKINS COUNTY 
NY CCMMISSION EXFIPSS 3/23/96 
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SURFACE TRANSPORTATION BOARD’ 
-..m.*r.-... 

DECISION 

F&unce Docket No. 30000 (Sub-No. 40) 

ONION PACIFIC CORPORATION, PACIFIC RAIL SYSTEW, INC., AND UNION 
PACIFIC RAILROAD COKPANY--CONTROL--NISSOUFS PACIFIC CORPOhATION 

AND MISSOURI PACIFIC RAILROAD COMPANY 
(Arbitration RWiev) 

Dacided: July 17, 1996 

This proceeding is an appeal of an ubitrator's decision 
holding that the Union Pacific Railroad Company (UP) may ItOt 
invoka N.vYOrkDock.RY. Srom, 260 
I.C.C. 60 (1979) ( Ncu -- ), to arbitrate the mr9.r of two 
seniority diuricts applicable to signalmen represented by the 
Brotharhood of Railroad Si9nmlm.n (BkS). We Will grant the 
appeal and remand the matter to the parties for further action 
consistent with this decision. 

BACKCROWD 

-- -- WRS~ 
Paeit:2,& se 1, docketed 
as Finance Docket No. 30000, the ICC l uthorirod the Union Pacilic 
Corporation to control thm Hissouri Pacific Corporation, the 
Missouri Pacific Railroad Comppany (PIP), and the Wastern Pacific 
Railroad Company (WP). Tha authority prantmd in Union -- 
m was subjut to the employee protective conditions l t 
forth in vYark which implemented the ICC** mandate to 
provide such protution under formu 49 D.S.C. llJ47. 

Under w, employment change that ar. related to 
ICC-approved transutions ue l tablished by implenantin~ 
agruments negotiated bafora the ch6nqm occur. If tha pa-tier 
cannot reach an implementinp agrumant. tba iuues are suolved 
by l nitration. Arbitration l vuds uy be appuled to tha Board 
under the Lace standard of ruiu adopted by the ICC.' 

' The ICC Termination AOt of 1995, Pub. L. No. 10446, 
109 stat. 803 (th ICCTA), which was enacted on December 79, 
1995, and took l ffwt on January 1, 1996, abolished the 
Interstate Commuee coamiuion (ICC or commission) and 
transferred owtain functions and proceedings to thm Surface 
Transportation Baud (Board). Saction 204(b) (1) of tha ICCTA 
provides, in genual, that procudings pending before the ICC on 
the affective data of that legislation shall be decided undu the 
law in l ffut prior to January 1, 1996, insofar *s they involve 
functions retained by the ICFEA. This duision relates to a 
proceeding that was pending with the ICC prior to Januuy 1. 
1996, and to function8 Mat am subject to Board furisdiction 
pursuant to 49 U.S.C. 11326. Thermfore, this decision appli*S 
the law in effect prior to the ICCTA, and citatione are to the 
for-mu l ctiona of the statute, unless otbuwise indicated. 

7 Undu 49 CFR lllS.S, the standard for rWiW is provided 
in Q&zxm C North West-m TDb CO. -- AkU&UM$ , 3 I.C.C.ld 729 
(19871, sff d sub OQL international. of Elcc. 
u, 662’F.?d 330 (b.C. Cir. Isee), popularly known am the 
9-m case. Under the l,~sc Curt& standard, the Board 
(1) does not review "issues of causation, the calculation of 
benefits, or the resolution of other factual questioru" in the 
absence of wegregious errorn and (2) limits its reviW to 

(continued...) 
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Tha Board (and .n arbitrator acting undu s) is 
authorbad to ovaride proviSions of colloctivo bargaining 
qrmmmants that prsvent rmalization of tha public banefits of l 
transaction. The changes for which an overrid* ia #ought must ba 
a nesusuy part of, or casually linked to, a s- 
conditionad transaction.’ This guualification allows putim 
eontasting rquwts that we l xercisa our authority to override 
collective bargaining agrmmants’to argue that a particular 
change is not ralatad to, or nacaosary for l ffwtuating Ma 
purposcr of, tha s-conditionad transaction. Under 
s, rmploy~~s adwrsaly affactad whan a collsctiv9 
bargaining agrmmant i8 ovuriddan must be compauatad pursuant 
to tha formula wtabli8hed thermin, which providu comprahonsiw 
displacmnt and twain&ion bumfita Lor up to 6 ywrs. 

This procmading has uisan bacausa of UP’8 attempt to mlco 
an rmploymant change that thm railroad saya is ml&ad to, and 
nuusuy to rmalite the operational bwmfits from, the 1992 
acquisition by UP of KP in U&aJE%k -- control . up propoms 
to consolidate two signal maintainu suriority districts, on. now 
covoring UPas line from Wmokm Junction, KS, to Durvu, CO, and 
the othu oovuing XP*s lina from council Grow, KS, to Puablo, 

UP'9 line closely puallels the W line, and, in ‘00. l us, 
EL linem are only about 25 ail08 apa*. The Wmoku, Junction 
line is covumd by a collwztiv~ bargaining l grmmmnt batvmon VP 
and BRS. The Council Grow lina is also covuad by a collective 
bargaining l graenmt batvmn k!Z and NW. 

In a lettar dated April 6, 1993, UP Zormally proposed the 
amiority district consolidation to tha rupoctiw BRS genual 
chairman representing amployeas undu the agrmomant between the 
UP and tha BRS and the agrument batwan Mm MP and the BRS. The 
partiu discussed UP's proposal. Ma union did not accept ft. 
On Xay 13, 1993, UP sarvad notice on BRS, pursuant to Article I, 
caction 4(a) of Haw that thm signal maintainers 
headquarterad at Saline, Ellsworth, and Oakley, NE, and Lhon and 
St. Uarys, CO, vould bo incorpor9tad into thm IIp/SRS collaotivo 
bargaining l grouont. Tha l ifaetad amp1oy.u would ba plac+l at 

'( . ..continuod) 
'roarring or othanriso significant issue of gmnual importmom 
regarding th interpretation of our labor protastivm conditiOns.m 
& at 735-36. In yandv -- 1raXLQ.d 

Finance Doskot No..30965 (Sub-No. 1) a & (ICC mrvmd Oct. 4,’ 
1990) at 16-17. m on 0s in XaUmS&s 
mtivcs' Ass'n v. s , 967 F.2d 606 (D.C. Cir. 
1993). tha ICC elaborated on the s l tmdud am 
follov8: 

Once having acceptad a em. for review, Y. my only 
overturn an l bitral wud vhan it is shown that thm 
mud is irrational or fails to draw its essum from 
tha imposed labor conditions or it l xcsed8 tba 
authority reposed in ubitrators by those conditions. 
[citations omitted.] 

' wharc modification is 
section 11347 or section 11341(a). 
and Seaboard C&L, 4 I.C.C.ld 641 (1966), 6 I.C.C.ld 
715 (1990); &randwinc Vall*V R. Co. Pur. -- -- CSXhansa.. , 5 
I.C.C.2d 764 (1999); 
q, 997 F.2d 806 (D.C.- Cir. 1993); 
&t.mcrlcan m, 499,D.S. 117 (1991); And American 

, 26 F.3d 1157 (D.C. Cir. 1994). 

8 
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the bottom of tha applicable MP smiority rbstu but would ba 
guarantaad prior rights to the positions they currently occupied. 

While maintaining its position that the proposed 
consolidation could not ba mandated under W York pnrlr, thy BRJ 
met with UP on uvual occasions to discusa UP’9 proposal. In 
August 1993, Up presented BRS vith a draft implementing 
agrsomont, which‘ tha union did not sign. Dircussions broke off 
in NoVembar 1993, vhan BRS notified UP that the proposed 
consolidation should procmd, if at all, by bargaining under 
section 6 of tha Railway Labor Act, rathu than by the procedure 
wtablishad under s. Subsqwntly, tha parties 
agreed to weak ubitration pursuant to Article I, mction 4 of 
s to d&-in* tvo isruu: (1) whdhu th. mttu 
covmrad by DP’a May 13, 1993 not&a to oonaolidata two l mniority 
districta VU an appropriate subjut for coruidaration undu 
Article I, section 4 of WYQrk and (2) if ‘0, what 
conditiona would be appropriate for an implamanting urang-t. 

: 

By dmoieion antwad Dacambar 9, 1994, the l bitrator, Dana 
Edvard Eischon, held that he lacked jurisdiction to arbitrate 
LlP'g proposed consolidation under sYDrk Na dismissed 
the proowding without establishing an implementing l rangemnt. 
The arbitrator held that a carrier has the burden of proving l 
causal connection batvmm tha proposed mploymnt action and the 
Commissionle authorization in.- -- . Relying 
upon two prior arbitration decisions,' the l bitrator found that, 
vhilo mrgu of the two seniority districts would ug-uably result 
in l fficiancias and economies, thg curiu had failed to chow 
that tha consolidation vas l ithar pursuant to, or l nuarsary 
consqumca of, th* ICC authorization granted in wf{*-- 
m. The arbitrator concluded that jurisdiction under m 
n was lacking baoauso "there la no 8howing on this rword 
that the mrgu of thase seniority districts is either purruant 
to or a mousary consquuics of the ICC authorization granted iti 
1992.. (Dasision at 15.) 

By petition filed Jmuuy 19, 199S,s UP l ought rwiw of tha 
arbitrator's decision. On February 7, 1995, BRS filed its reply 
in opposition to the petition. On tha sama day, th Railway 
Labor Exacutiw#' Association (RLU) filed l gNotico of 
Intwvantionw and a tanduad statamant opposing tha relief @ought 
by UP. On Fabruary 25, 1995, UP rquastad lawa to file l 
tcndarmd rebuttal to the ugumnta of BRS and RLEA (huein 
collectively, Rail Labor). 

In addition to its petition for rwiw, DP also filed, on 
February 1, 1995, a motion to l xcud the 30-page 1iSit gOVUning 
tha lmgth of appuls (49 CFR 1115.2(d) and tllS.l)), in ordu to 
include in the record some 90 pages of &ppendices, including the 
arbitration ward. In iU February 7, 1995 reply to UP's 
petition, BRS also sought lwwe to acead Ma page limitation in 

(Arbitrator 2um.w, July 31, 1981) (MQE+QM); and nattcr 
J (Arbitrator 
ZumAS, August 20, 1993) (W). 

' By decision saved January 4, 1995, UP was granUd a 30- 
day w&.*nsion of tima (until January 19, 1995) in which to fila 
its appeal. 
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ordsr to submit 25 pages of appendices. In support of their 
rquastad waivers, both parties srgua that to provida l mom 

complete and balanced record, the documents contained in the 
appendices must ba considered. He find that scO~ptAnCS Of the 
sppandicas and arbitral award is necssssry for A full 
understanding of the i~suos involved ln this proceeding. We 
grant the perties' r*guosts. 

Because RLEA's intervention will naithr disrupt this 
proceeding nor unduly broadsn the issues, we vi11 persit kL.EA to 
intavmno. &9 49 CFR 1112.4. 

Attachsd to LIP's petition as Appendix B is tha Vuifiad 
Ststeautt of Wsyns lL Nuo. Both BRS and Rw bsv. movmd to 
strike the statsxaht, All supporting whibits and All references 
to nr. Narols testimony in the AppeAl.‘ The unions contsnd that 
ndther the ststsment nor the related exhibits vu. prasatad to 
the l rbitxator and that UP is seeking a trial &S psyp.' This, . 
the unions srgua, contravenes s and othu cited 
Ca‘.‘.' In its reply to BPS'S and 2LEA's motions to striks, UP 
argues that the testimony in hr. Nate's vuifisd statement WA, 
in fact, aade available to the arbitrator, both ih evidence filsd 
with him and during a hearing which took place on August 19, 
1994, and that it is not MAW evidence. 

Ua will grant the motioncto strika. Nsrogs tsstimony 
relstss chiefly to tha issue of the efficiencies that UP and PIP 
would sssutedly rulite from the mergu of the seniority 
districtA. Arbitrator Lischen’s award did not turn on this 
issue. He held that, conoeding that the mrgu vould producs 
increased efficiencies, it nevertheless did not toss within the 
scope of New beaus* the augu was not l transaction 
within tbe meaning of that decision. UP will not bs prejudiced 
by the exclusion of this testimony. 

consistent vith ICC precadmt, we will grant UP’s rquast to 
file tha tadsred rmbuttd. &s# - -- -- 

Finance Docket No. 29905 (Sub-No. IS) (ICC servul Jan. 11, 1944). 
at 1 n.3; The and Ohio -- mm 

s, Finance Dockat NO. 31566 (Sub-No. 1) (ICC sarvad Jan. 13, 

’ BRS’ motion to strike ~ppurs in its Union's Reply to 
Carrier's Appeal, &nd ShEA's in its Opposition of R~ilvey Labor 
Executives* Association to Appaal by Union Pacific Sailroad 
Company of Arbitration Opinion and Award, both filed February 7, 
1995. 

' Nero's verified statement sets out the beckground of this 
arbitration appeal, end discusses UP's rusons for AAeking to 
consolidate the subject seniority districts. Mr. Nuo srguu 
thet (1) the consolidation is consistent vitb and pursuant to ICC 
authorization in vniDnic -- Control and (2) the proposad 
action is the kind of increased operating efficiency contaplated 
by the ICC's decision. The verified StAteaent AlAo contains 
legal argument in support of IJP'e poAition. The testimony And 
evidence contained in the verified statement ~ppeu, in different 
form. in the Arbitration report attachad to UP'S petition ee 
Appendix A. 

' The unions cite: $.tcrlw~~~ UPa. Cti, 363 
U.S. 664 (1960); Stealwqrkers v. Warrior i Gulf co,, 363 U.6. 574 
(1960); and wra v. Ents, 363 U.S. 593 
(1960). 
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1995) (rebuttal filed by UTU acceptad without supporting regusst 
for 1OAVe to f il.); And -Northern.. -- C~~Q.Q&& 

, Finance Docket 
No. 28583 (Sub-No. 24) (ICC served June 23, 19.8). 

By sOtiOn filed h.y 3, 1995, "P r.~.St‘ that "e ACC.pt 
tendered .uppl.m~.ntAl legal argument SUpporting its position. 
tiEA OPPO‘.‘ "P'S sOtiOn t0 .Upphm.nt, Uqlh,g that: (1) UP“ 
r.W.St is iX‘prOpUly fil‘d A‘ A l.ttU, rA”,U t.hAn A‘ A 
petition AS required by 49 CFR 1117.1; (2) the reguut is, in 
affect, A rsply to A reply And should be barred undu 49 CPR 
1104.13(C); ~(3) AS A "‘Upph~.ntAl A=gU.W.= t0 “P’S raply, the 
reg-uut iS time-barred, bUSUSe the Authority cited is not A 
relevant dACiSiOn 1ssuAd by the COmiSSiOn AftU tbA filing Of 
UP'S reply but iS the s decision issued nearly 16 
years AgO; And (4) “P’S rdiAnCS On th. quoted s 
language is sisplACSd, because th. Arbitrator in this case did 
not hold that A COnSOlidAtiOn Of SAniOrity districts could nAVU 
result from an approved transaction. Rather, he held that no 
CAUSAL nexus existed between UP'S COntrOl transaction And its 
proposed consOlidAtiOn Of TOStUS. 

BSS Also opposes UP's motion to supplement,' contending that 
there is no justification for supplmenting the record with 
quotations from yew York p~2. which could hAVe baa lnsludmd in 
UP's original petition or its rebuttal. According to BRS, the 
Citation is nothing more than An SitArthOUght, sad. irreleVAnt by 
the fAOt that the l rbitrator found no CAUSAL nexus betwamn UP'S 
propossd consolidation And th. 19.2 v~aciiic -- Ccntrol 
decision. Tharrfor*, ACCOrding to BRS, UP's supplesentsl 
argument should be excluded from ths ruord. 

We vi11 grant UP's request to supplement. UP's motion simply 
enlarges upon arguments previously sad. in its l srliu filings by 
citing lsnguag* from w. BRS vi11 not be prejudiced 
by our receipt of the minimal ArqumAnt COntAined in the motion. 
Se Wilminston -- my. 6 Lu** -- CSX U , 
7 I.C.C.ld 60, 61 At n.2 (1990). 

POSITIONS OF THE PARTIES 

ThA parties differ ovu (1) tha standard of reviov undu 
Lps. Curt&, And (2) tb. pr0p.X WAY to .st.blish A hlk bAtwean A 
New-protected trAM.Ct~On ud A rA1At.d -plOyullt 
change. 

UP contends that its App.81 is reVieVAb1. undu s 
bACA"Se it COIICUN A reCUrring And SignifiCAnt i“Ue Of gAnU.1 
importsncA regarding th. interpretation And sppliution Of the 
v conditions. 

ERS rep1i.8 that the 8pp.81 should not b. hsud on its 
merits b.CAU‘~ it chAllAnges th. ArbitrAtOr“ fACtU.1 finding 
regarding CAU‘AtiOn. Tha union stAtes that th. CrUX of “‘P’S 
Appeal--it8 contention that the prOp0S.d consolidAtion Of 
seniority districts flows directly from the Union -- 
control trans.Ction--1‘ A fACtU.1 q-U.‘tiOn which i‘ oOt ‘Ubjec+ 
to [Board] review under ka.Gc CI2rtJ.b. Th. union .rgu.* that th. 
Arbitrator's finding that th.re is "no shoving on this record 
that the merger of these Seniority districts fS l fthar PWJUJnt 

* SAA BRS' document styled, l opposition of Brotherhood of 
Railroad Signalmen to Request to Supplement APPU~V’ filed 
nay 15, 1995. 
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to or A necessary consegucnce of tba ICC AuthorisAtion qrsnted in 
1992" (Decision At 19) giV.8 th. Board n0 ba‘i‘ On which to 
rWiW the ubitrA1 decision. 

In addition, ACCording to ERS and Rtu, the Arbitrator 
Applied the Appropriate standard Of r*vi.V, And UP uds no 
ettespt to shov,-‘or even to claim, that the Arbitrator committed 
.gr.giOUS error, issued An AVArd that failed t0 drAV it8 essence 
from ths labor protactiva conditions, or exceeded ths limits of 
his sutbority. Moreover, According to Rail Labor, the 8pp~81 
does not involvs A mrecwring And significant issue of gsnusl 
importsnc.*, but, rather, the misromsnsgemnt of on* usit's 
forcss on A tiny fraction of tha UP systu. Therefore, BRS and 
RLU aqua, the Arbitr.1 AVArd should not bA rAVieVAd. 

In rebuttal, Up r.it.rAteS that its AppeAl gOU beyond A 
ssrs pu.StiOn Of OAU‘AtiOn, involving inStSAd A SighifiCAnt i“"‘ 
regarding ths interpretation of )&Yor)LI)oek conditions. 
Specifically, Up ASSeL%S, the issue is vhetber therm must be An 
ACtU.1 ChAng. in rAilrOAd Op.rAtiOn‘, 8.WiC.S Or fACi1iti.S A‘ A 
prerequisite to the spplicstion of Naw protAction, AS 
contended by Rail Labor, or whether 8~ch~hg8 in thA stAtUs of 
employees of two consolidated rsilroAdA--such es the prOpoUd 
consolidation of seniority districts --which results in opusting 
effici.nsi.s iS A "tr8nSACtiOnm undu stork 

The ArbitrAtOr, according to DP, fUndAs.ntAlly 
misinterpreted the AppliCAblA &# York Do& provisions. UP 
8rgU.S that A "tr.~‘.Cti0,X* undu s includes any 
Action taken pursuant to Commission AUthOriSAtion upon vhicb 
labor protective provisions hAVS been imposed, 4nd is not 1imit.d 
t0 ChAhg.‘ in OpArAtiOZ,S, ‘8NiCA‘ Or fACi1iti.S. m“ 
raarrsngament of its work fOrOeS, Arg'uu the rAilroAd. must.bo 
tre8t.d aS ju‘t th‘ Sol-t Of tr.nSpO~tiOn tiMfit COnt~plAtAd 
by tbA ICC t0 flOV from A rAilrOAd CONOlidAtiOA. 

UP concludu that its propOS@d SeniOrity district 
consolidation i‘ A l +rAMACtiOn", AS defined in s; 
that it is An action undertaken pursuant to ICC AuthorizAtion in 

- that ths l efficiencies And Aconoaies~ 
'the OOnSOlidAtiOn clearly fall Within ths 

cetegories of benefits which could be r.ASOnAbly l xpacUd to 
r.‘Ult from th. ICC“ A~rOV.1 in Onion mm Pa : end 
that thus is A uus~l nexus bstvun the 1902 DDp/h9 consolidAtion 
And ita proposed seniority district consolidation. 

DISCUSSION AND CONCLUSIONS 

v rAVk.,f, WA Vi11 hAU And -AlIt th appeal 
undu our Laccm& StAndArd Of rAVi.V. BRS Argues +hAt the 
8pp.81 is on8 of causation And thArAfOrA 11.8 outside tbA sCO~A 
of &cc Curt& rwisv. The rAilroAd ol~ims that thA gUeStiOn 
here iS A mixed one of fast And lsv, And that the iSsue justifies 
reviw. 

BRS (A‘ opposed to m) ha‘ charscterirad ArbitrAtOr 
fischen's decision AS limited to An issue of cAusAtios. vhicb, 
BRS AS~UU, lies outside the mbit Of ICC (And now Boud) reVieV 
under vNrtain. RLU does not AdVAnCA this ArgUAAnt, but, in 
support of its motion for intsrvmtion, states that "Any ordu of 
this Commission interpreting the N-York conditioru end the 
jurisdiction of arbitrators vi11 .ff.ct every rAilrOAd in the 
United States to which thA &~y&i&& conditions Applyam VP, 
ih rebUttA1 et 4, argues that the Arbitrator's deci8iOn rAiS.8 
the broad iSSUe, Whether there must be An ACtU.1 change in 
operations, service or facilities as A prarocfuicits to Elcv 
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L!Q& protection (As contsnded by BRS And RLkA), or vhether l 
ChAng. in the StAtW Of empl0ye.S Of tV0 consolidAtsd rAilroAds- 
such As the consolidAtion of Seniority distriCtA--Which reSulta 
in operating *ffici*nci*s And economics is a 'trarusction' under 
the Nev conditions." 

The BR5 ChArACt‘riZAtiOn Of the is‘“. involvsd in this 
AppeAl AS being-one of causation is not SUppOrtAd by the 
ArbitrAtOr'S decision. 
AnAlysis. 

CAU‘AtiOn pr.‘UppO‘.S . pUr.ly f8CtU.l 
Eischen6s decision embodies no discussion of the 

CAUSAl nexus, or leak thereof, batv*en Unian -- And 
the rugsr of ths tvo seniority districts. Rather, Lisohen 
relies on the precedent of &bitrAtOr Zumss in snothsr "se vith 
different facts. Thus, v. can only conclude that Pischen vieved 
his findings As .Xpr.SSing A COnChSiOn Of lAV--Or At 1eASt mixed 
findings of lrv And fAti--thAt he found in tbo Zumas pracadurt 
And Applisd her.. 

Because th. Eischen AVArd thus inVOlV.8 legal conclusions 
rAther than merely fACtUS findings, ve vi11 reviev the Avud. 

tvo seniority districts is not A tr~iu~c+i~r 
Tbc of the u. Eischen hsld that ths merger of ths 

i vithin the meaning 
Of NAY York QQ&. Ii. b8s.d this conclusion on his finding that 
"there 18 no shoving on this record that the 
seniority districts is l ithu.pursusnt to or 
conseguence of the ICC AUthOriSAtiOn qrsntsd 
rested this finding 

mugu 
A nsr- 
in 19 

*saw-* J 

182.9 fA8ch.n 
J on an UbitrAl precedent by &bitrAtOr 

NiChOlAs N. fUm.8 in s, "hick E1‘ch.n found to by 
"persussive And dispositiv. of the issuem.* 

In Sasboardl!3MWl?. Sumas found that aexlification of s 
collsctive bsrgsining l qrwmnt (CBA) could only ba undertaken 
PUrsUAnt t0 &JQ&&& vhm it iS.thS n.CSSS&y And inevitable 
conseq-uence of A transaction. 2”m.s found that av did 
not involve such A trsnssction ~ECAUSA it VA* .A purely corporate 
restructuring that did not mandate the resrrsngeunt 0f forces AS 
a necesssry conssguence.~ 

while it 1‘ 01.Ar that Li‘c.hul round s to be 
"dispositiv.~ Of tbi‘ CA.., it i‘ nOt APPAX.nt Vhy tb. UbitrAtOr 
found it to be so. Pi‘Chul -0t ha”. limited his holding to A 
comparison of the fsctm in B vith thoss in tha 
instant case, because WC se f-a 
restructuring. 

i. no -A oorporst* 
INtOAd, it inVO1V.d th‘ ACQUi‘itiO,, Of COntrOl 

Of tV0 l.rg. C1A.S 1 rAilrOAds by . third. 

SpeCifiCAlly, th. record show that UP Acquired th. MP in 
1992. Sin09 th.n, th. tV0 CArri.rS hAV. integrated their 
operations, including the operetions of th. pu811.1 Men0k.n 
Junction And Council Grove lines. Formuly OpUSted ‘.pUAt.ly 
by t.h* UP And Kp, r.SpACtiV.ly, th. lines Are nov run AA part of 
A single system. The continustion of separate labor pools to 
maintain the signals on each line means that a sign.1 on the 
Uenoken Junction line may not be repAired by A signalman vho 

1o Eischen cit.. another decision ( m) by ArbitrAtOr 
ZUmAS AS l p.rSUASiV.ly And AUthOritAtiV.lye S.ttiW forth l thA 
general guiding principles " Of vhethu A CAUAAl n.xU. Ui‘ts 
botveen A propooed action And an ICC-APPr0V.d trAnsAct.ion. In 
that decision, ZUmAS StAtAd that "[TJhe COmmiSSiOn hAS ViAVAd th. 
imposition of protective benefits as reguiring a proximate nexus 
betveen the aCtUS merger And thS CArriU ACtiOn At iSSU* . . . . 
There must be A ~8~881 conn.Cti0n.e 

-7- 



Financa Dockat No. 30000 (Sub-No. 48) 

belongs to the MP uniority district, notwithstanding that he may 
ba located only 15 milas away. UP aquas that the integration of 
operations on tha tvo lizma has obviated any muon for 
maintAining oaparata labor pools to mainlain the signals on tha 
two lines and prevents tha realization of l fficiancias that would 
b* l chiwad if thm signals on both lines Vu. maintainad by 
employms drawn-from l single pool of snploy**s. 

Th. facts of B diffu SO significantly from 
those hera that tha Zumas decision cannot ba viawad as disposing 
of the muits of this cas.. In fact, Eiachm makes no l ttmpt to 
find that tha facts in this cam am similu to thorn in 
Seaboard. 

Rail Labor uguu that this case involws no tranuction 
undu NCV because it inVOlVas no change in railroad 
opuations, swvica or facilities. Imil Labor also aquas that 
the mugu of uniority districts will yiald no l fficiancias or 
l cononias. Howwor, abitrator Eischan doas not directly ad&us 
thmse issues in his dadsion but ratha oualy Cite the 
B case as dispositiva. 

With regud to these arguments, tha Board notes that thm 
widance on thm record does indicate an intsgration of operation8 
by UP and MP on the Wmokan Junction and Council Grow lines. 
There is also widmca on the tuord that the mugu will yield 
cfficimcias: thm mugu of the two labor pools will allow the 
present signal maintwmnc* functions on those lina to bm 
undertaken with at lust on. fwu employa& 

Also, the Board notas that in approving tJm UP/KP mugu, 
the ICC discussed at length the transportation beamfits of W’s 
acquisition of KP and tha Usstern Pacific Railroad Company .(WP) 
in its decision in v -- at 687-600. Th* ICC 
notad that l (t]hm proposed consolidation providu single system 
sorvioa on complmmtary l st-uut and northeouth 
routes . . . .I Ipr at 493. Thm ICC noted that .[t]he 
consolidated system will ba sblo to achieve significant cost 
reductions through morm l ffm3.iva usa of the applicant’s 
mechanical and rapair facilities and through ~ 

(mmphasis addad), I.& at 498. The 
ICC concluded that *tha proposed consolidation of UP-&P-UP vi11 
result in l ubetantial public bumfits. Shippus end the gaaral 
public will bumfit by tha improved efficiency and reliability of 
single system l uviu . . . .* & at 501." 

Bowevu, Eischan'e duision did not address in any detail 
any of this avidmom directly or in relation to his conclusion l m 
to causation. Thus, we find that Eischm’s conclusion that there 
is no transaction hmra is flawad beausa: (1) thm basis for his 
finding, tha Sumas award in SaaboardlBPIWE. involves l dlffermt 
factual situation; (2) ha has undutakmn no analysis of tim facts 
of this casa to 8upport his conclusion; and (3) availabla facts 

" The l fficianci8s resulting from UP's JCgUisitiOn of lP, 
cited by tba ICC in ynipn Pacliic me , also make c1*ar that 
Rail Labor’s reliance on Bpilwav Labor vu Ass n v. U.S,, 
987 F.26 806 (D.C. Cir. 1993) (-Terminal) :S 
misplaced. Thesa l fficiensias rmpraunt tha sort Of 
“transportation banalits* that the oourt in m 
cited as a predicate to overriding a collactiw bargaining 
sgreem8nt. The court of appeals sitSd thOsS bOnSfits in its 
decision upholding Qn&DAuaPaclilc _- Cd .southern 

, 736 F.2d 708, 720 (D.C. Cir. 19841. 
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rend co show thsc the incegracion of OpersCiOns by the UP and MP 
over the two lines CO~SCLCU~CS the Sort of efficiency improvemenr 
that caused the ICC to spprovc the underlying merger trsnsaction 
and Arbicrsfor Eischen's decision does not address chose fsccs. 
Given these flaws. WC find Chat his decision fails CO draw its 
essence from sYork and WC will vacate his decision. 
FurthermOre, we arc not persuaded by the argumentr cicher offered 
by Rail Labor ss-independent graunds for affirming the result 
reached by fischcn or offered by UP so grounds for finding here 
chat the proposed consolidation does conscitutc a transaction 
flowing from Uaionp.clfrr -- CoREIpl and properly the sub~ccc of 
implemcn~ation under &?ew York Dock. 

WC hope chat the parties will be sblc to negocisce an 
agreement. If they csnnot. they msy submit the issue CO an 
arbitrator. If they do submit the mstcer to an arbitrator, a 
couple of issues should be addressed. It it not clear as to why 
UP vSitcd 11 years before merging the senioricy districts and 
what implication chat delay haS for itO argument that this merger 
of seniorlry dis:riczs is s "necessary conscquenec' of :hc 
c3nro;idaclon m Rail Labor Should 
supper: its srgumen~ rhsc :hc merger of seniority dis:rlccs is 
due t? a supervening cause ocher zhsn the origins: pew V--k QQ&- 
conii:ioxd consz?idstion. 

-his sczi?n will nor significant?y affect ci:her rhe quality 
of the human environment or the conscruscion of energy resources. 

,- ordo-&: 

1. The decision of Arbitrator DsnS Edward Eischcr. is 
vaca:ed. The pro-ceding is rcmsndcd to the psrrics fcr further 
proceedings consistax with our findings. 

2. -This decision is effective on July 31, 1996. 

3. A copy of this decision will be served on Arbitrator 
Eischen SC the following address: 

By fhe Bosrd, 
Commissioner. Owen. 
express;on. 

Mr. Dsns Edwsrd Eischan 
20 Thornwood Drive 
Suite 107 
Ithscs. NY 14850 

Chsirmsn Morgan, Vice Chairman Simrrons, and 
Chsirmsn Morgan commented with s Scparace 

___________-__-__---------------------------------------------- 
CdIRPlAtt MORGAN. commenting: 

This case, and s related CSS~,~ involve appcsls from 
arbrzral awards srgusbly sccmming from ICC-approved transactions 
6.2bjezr -0 v Nc implementing conditions. While I have 
respeczed and continue to respect the deference due such awards 
by vo:ing not zo ovuturn arbitral awards in most instances. I 
CSIXZI: vo:e to uphold either of these awards ss they now stand. 

Firs: of all, the decision in Finance Docket No. 30000 
(Sub-K;?. 48) is bared on s case whose facrs were very different 
frorr those UY this proceeding. In addition. srgumcn~s conccrnrng 
fhc type of transaction involved, the efficiencies and benefits 
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associated with the transsction. and the causal connection 
between the underlying UP/UP merger Snd the action at issue have 
not been addressed in the dccislon. In order to determine 
whether chc instant transsccion is Subject to New York Do& and 
whether the arbitrsl award draws its CssSneS frorr. pew York QQ&, 
the decision should have more SpScifiCSlly addressed these 
~ss"es. AS the ward in the sccompSnying case ws8 based entirely 
on the decision in Finance Docket No. 30000 (Sub-No. 48). if 
likewise cannot wichscand scrutiny. 

The 9osrd must take seriously its role in considering 
appeals from arbitral awards. To ensure that the Board can 
exercise ifs~ role responsibly, arbitrators and parries muSt make 
certain chat arbitrsl decisions Clearly present the factual and 
legal basis for psrcieular awards. Neither of these decisions 
prcscncs such a record, and thus neither can be upheld. 

Vernon A. Williams 
Secrccary 
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