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OP!NION AND AWARD 

Background: This Board, on March 14, 1995, rendered a second decision in the dispute 

bet-en thw parties con~mring the application of Interstate Commcrcc Commission (“ICC” or 

“Commission”) imposed empkp~ protective be&s.’ The tirst decision, rendered on May 23, 1993. 

with Referee John C. Fletcher serving as Neutral Member, ruled that the parties’,agreement &ted 

September 4, 1979, (“1979 Agreement”) was applicable as of June 24, 1980, the date the Carrier 

acquired the Detmit, Toledo Ironton Railmad Company (“DTI”). The second decision, with Referee 

Barry E. Simon serving as Neutral Member, addressed issues related to how the 1979 Agreement 

applies This Board found that the parties had agreed to adopt the protective conditions set fotth in 

Nrw YorkDork Roihvqy - Conrrol- Brooklyn Eprrern District, 354 I.C.C. 399 (“New York Dock”), 

plus certain l nhancanents. The Board concluded that all of the New York Dock Conditions were 

applicable unless the 1979 Agreement provides otherwise. 
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Among the issues presented to this Board at the hearing leading to the March 14, 1995, 

decision was the question of entitlement to fringe benefits for employees not working in the 

Yardmaster crat?. The Board deliberately did not address that issue. Instead, the Board wrote: 

At the suggestion of me parties, the Board has not undertaken to compute the 
exact amounts to which Claimants are entitled under those claims not found to be 
batrui by la&es The parties have assured the Board that the gmeral interpraationn 
herein shall be sufficient to permit them to reach agmement as to Claimants’ 
entirlements, if any. The Board, however. will retain jurisdiction over these claims 
should the parties, afler reasonable attempt, be unable to reach resolution. 

Subsequent to the parties’ receipt of the proposed Award, they attempted to resolve the issue 

of fringe benefits. Consequently, the matter was referred back to the Board for resolution. The 

Board met in Chicago, Illinoii on &March 14.1995. The Carrier submitted a briefin advance of that 

hearing; the Union waived its right to do so. At the hearing, the Car&t’s brief was reviewed and 

both sides were given 111 opportunity to present argument and evidence in support of their positions. 

In addition to the Board Mcmbcm, appcarancu wnc made by Lloyd E. Miller, General Chairman, 

and Rick A MacDougall. Assistant General Chainnan, for the Union and by Mark Rose. Manager 

Labor Relations, and Jo DeRocbe, Esq (Weiner, Brodsky, Sidman & Rider), for the Carrier 

There is M referatce to fringe benefits in the 1979 Agmemem. Therefore, in accordance with 

this Board’s March 14, 1995, Award, the provisions of Section 8 of the New York-k Conditions 

apply. That Section reads as follows: 

Fringe Bet&s. - No employee of the railroad who is a&ted by a transaction 
shall be deprived, during his protection period, of benefits attached to his previous 
employment, such as free transportation, hospitalization, pensions, reliefs, et cetera. 
under the same conditions and so long as such benefits continue to be accorded to 
other employees of the railroad, in active or on Iitrlough as the case may be, to the 
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extent that such benefits can be so maintained under present authority of law or 
corporate action or through future authorization which may be obtained. 

Position of the Union: The Union has as~ened that the intent of Section 8 was to make 

employees whole ao they suffered no loss when unable to work in the Yardmaster craft. It argues 

the Commission contemplated that affected employees would be titrloughed from the craft in which 

tbcy had brm working, thereby requiting them to work in another craft or not allowing them to work 

at ah. To support its argument, the Union points to the phrase- “benefits attached to his previous 

employment.” According to the Union, this phrase would have no meaning if it was intended to deny 

Yardmasters their fringe benefits when they are required to work in another craft. 

The Union ar9uea Se&on 3 of the 1979 A~reemmt umsiders Yardmasters as being adversely 

a&ted as of the date of the acquisition (June 24, 1980), rather than the date they are no longer able 

to hold Yardmmmr positions. It follows, says the Union, chat protection ofthe employees’ benefits 

begin that day, just as their dismissaMisplacement allowances. 

In its claims, the Union is seeking a continuation of the level of fringe benefits enjoyed by 

working Ytudrrnuters while they are either working aa a Trainman or a Trainmaater because their 

seniority does not entitle them to work in the Yardmaster craft. For instance, the Union notea that 

Trainmen do not naive paid holidays, pamnal days or sick days, although Yardmasters receive such 

ber&s under the terms of their Agreement. Yardmasters also receive a supplemental sickneu 

(disabiiiry income) insum~~ policy paid for by the Carder, notes the Union. Additionally. the Union 

argues employees are entitled to moving expenses pursuant to Section 6 oiNnv York Dack in the 
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went they are required to relocate in order to work in a subordinate cn&although none of the claims 

before the Board has involved this issue. 

The Union advises that coverage of fringe baufrts normally wotdd be a subject for negotiation 

as part of an irnpletnen@ agreemart when the Carrier serves its notice under Section 4 of New York 

DOCA of its intent to en- in a rranonaion. To get the pro&ions of the 1979 Agreeman, though, 

the Union acknowledges it gave up the right to a 90 day notice and implementing agreements, 

Accordingly. it must rely upon the general provisions of the New York L&k Conditions. 

Although none of the claims before the Board involves a iixloughed employee, the Union 

argues an employee on furlough status would still be entitled to certain hinge benefits. such as 

insmancc wverage. It ackuowlcdga that bcne& that are distinctively for employees in active 

service, such as sick pay, would not accrue to titrloughed employees. 

The Union denies it is seeking to allow employees to pyramid benefits when working in a 

subordinate c&I. The Union avers the employee would receive the benetita of the craft in which he 

is working, but not lees than the levei of beneSts to which he would be entitled if he were working 

as a Yardmaster 

In support of its position, the Union refers the Board to two Awards dealing with New York 

Dock Conditions. The fitst involved the Union Pacific. Western Pacific and Sacramento Northern 

Railroads and the United Transportation Union. Referee Charles M. Rehmus addressed twelve 

questions presented by the Union. The flrst question presented was, “Will the Health and Welfare 

Benetits for aU Sacramento Northern Employees be preserved in their entirety?” The Board Wrote: 
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Section 2 of New York Dock provides that unless future bargaining or 
applicable statutes require a charts all negotiated benefits of a consolidated railroad’s 
empioyees arc preserved. Section 8 of New York Dwk provides that employees of 
a n&tad &&ted by a tramaction shah not be deprived of benefits attached to their 
previous employment. Since the Jrnplementing Agreement for the consolidation here 
created prior rights SN employas and pruervcd their existing labor agreement, all 
Health and Welfare Benefits of SN employees who continue to work prior rights SN 
assignmenu are preserved F&, and contrary to the Carrier’s Brief if a displaced 
SN employee who wes or should have been protected subsequently is furloughed. he 
is still protected and his fringe benefits remain intact. This is required by Section 8, 
just as if he bad originally been dismissed. 

The problem arises here because the Impiementing Agreement contemplates 
the possibility in Article 4 that a prior rights SN employee may come to work on WP 
assignments or commingled SN-WP assignments. They are then “subject to the 
appropriate Western Pa&c Collective Bargaining Agreement.” Fringe benetlts such 
as Health and Welfare arise under collective bargaining agmements. At what point 
or length of service under the WP contract does a prior rights SN employee shift to 
the different WP Health end Welfare Plan, ifever? Certainly emplow cannot shift 
back and forth behMen plans on a weekly or even a monthly basis. This is a problem 
best solved by negotiation but it is not clear G-orn the record that the parties have ever 
directly addressed this issue. They should do so now. 

Answer to Ouestion 1 

Prior rights SN employees who continue to work on prior rights SN 
a.signmentswill mainmin their existing Health and WeIf& Benefits. The same is true 
for displaced SN employees entitled to protective benefits, should they subsequently 
be furloughed. 

The parties shall attempt to negotiate regarding the benefit plan shift, if any, 
of prior rights SN employem working under the terms of the WP agreemat. 
Jurisdiction of this issue is retained. If the parties have not resolved it within 90 days 
of the date of this award, they may return for a final answer. 
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The second Award cited by the Union was Award No. 3 of Public Law Board No. 3367, 

between the United Transportation Union and the Detroit, Toledo & Ironton Railroad Company.’ 

That Award stated 

The claimants were under the pmtaxion period and receiving the monthly 
allowance as provided. Section 8 entitled Fringe Benefits provides that such benefits 
continue so long as such ben&s are provided to other employees of the railroad in 
active service, or on liulough. The carrier argues that the issue is controlled by 
furlough provisions, ignoring that the benefits are still paid to employees in activc 
sewice. The provisions of the Travelers policy have no bearing, as such language was 
not a part of the basic contract. and is subject to change with each new Travelers 
negotiation. 

The Carrier assets (sic) that the dispute in this case involves the immt and 
meaning of the following language. which appears in Section 8 of the New York 
Dock Protective Conditions: 

“Under the same conditions and so long as such benefits continue to 
be accorded to other Employees of the gailmad in active service or on 
furlough as the case may be.” 

They timhes aver that the Carrier doa not have to continue to pay premiums 
to Travelers for furloughed employees, therefore they do not have to pay premiums 
for protected fbrloughed Employees. 

The OrganWon avaz~ that Section 8. Fringe Bmetlts., which states in part: 

“a. E&c&n&s - No employees of the railroad who is afFected by 
a transaction shall be deprived, during his protection period, of 
hate&s attached to his previous employment ” 

is unambigious (sic) and has been interpreted to afford a pratectcd dismissed 
employee the same benefits aa if he had continued to work. 

%s Award. &tad Sqtemba 27,1984. aIthou@~ involving the DTI. has M r&km to Iht a~id~m im’~lved 
horia 
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-The Board linds that the intent of Section 8. Frinne Benefits was intended to 
afford the protected employee the same tights and benefits he would have had if he 
continued in uninterrupted service. 

Position of the Carrter: The Carria has Sand the issue pruartly before the Board as follows: 

Whether Section 8 of New York Dock requires that a protected employee 
working in a secondary crafi (or promoted to tnmagunent) be paid the benefits under 
his primary agreement in addition to those benefits paid pursuant to his current 
employment7 

The Carrier denies it is obligated to grant Claimants any fringe banefIts beyond what they have 

already been afforded. In support of this position, the Carrier asseits that New Ywk Dock protects 

the fringe be&its associated with “empIoyment” hy the carrier, not the he&its of a certain aaft. 

According to the Cvrier, the Organization’s claim for Yardmastn tiinge bencfita goes back to what 

it refers to as the Organ&ion’s mistaken bdiefthat New York Dock pmtects the rights of individuals 

to he Yardmastem; a concept that was not accepted by this Board in its March 14.1995, Award. The 

Carrier asserts a person with no seniority to exercise, i.e., a dismissed employee, could claim the 

benefits of the only craft in which he could work and from which he was furloughed. An employee 

who is able to continue employment by virtue of secondary seniority is paid the benefits under the 

collective hatgai&g agreaments of his current employment, ccncludes the Carrier. 

The Carrier insists that diermces in specific benefits may not be pyramided. It notes that 

CtaimMt Wohlfbil (&SC 1) hm d his seniority (0 train service. which is covered by a separate 

collective bargaining agreement with the United Transportation Unios and that CGrmm 

Vandendries (Case 2) has been promoted to Trainmaster, which is an official position not covered 
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by a coktive bargaining agreement.’ The Carrier says the Organktion is seeking a “windfall” for 

these Cisimants by asking for the bet&its appurtenant to their current positions as well as the benefits 

to which they would have been entitkd had they remained working under the Yardmaster agreement. 

This, says the Canier, would exceed what regularly assigned Yardnusmrs are being paid in fringe 

benehr, which is contray to the intent of the New Yor& Dock Conditions. 

The Carrier gives the following examples of the differences in fringe benet& enjoyed by 

Claimant in their present positions versus the benefits provided by the Yardmaster Agreement. It 

says that Claimant WohiM, working as a Tramman, is covered by medical, hospitalization and dental 

insurance. as well as vacations in accordance with the national agreements. It avers these benefits 

arc comparable to those Claimant would be entitled to bad be been working as a Yardmasra. In 

addition, however, Carrier notes he receives personai leave days (11 in road service, 18 in yard 

setvice) and an annual productivity payment pursuant to the crew consist agreement. Carrier says 

this latter beneftt equaled S&794.32 for Claimant Wohlfeil in 1993 and S5,863.30 in 1994. As a 

Yardmaster, according to Carrier, CIaitnant would receive only two personal days. He would, the 

Carrier notes, be eligible for two insurance programs pursuant to the national Yardmaster 

Agreements. The Carrier points out, however, that these plans do not require any payment by the 

Carrie, it only &ninisters a payroll deduction plan. Finally, the Carrier notes that Yardmasters are 
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entitled to 25 sick days for bomfl& illness. These sick days, according to the Carrier, may be 

accun&ted if not used, and redeemed for 50 c*lts on the dollar upon retirement or termination. The 

Carrier compares the ah value of Claimant Wohlfeil’s 25 sick days for both 1993 and 1994 (S3886 

ifused as compensated sick time, or S 1943 if redeemed) with the productivity pay he received as a 

Trainman 

Comparing the management fringe benefits enjoyed by Claimant Vandendries with those 

provided by the Yardmaster Agreement, Carrier notes he does not get personal leave days, but 

receives as many sick days as he needs and generally gets one more week of vacation. Additionally, 

the Carrier says it provides him with lie insurance at the Caniet’s expense. 

Carrier asserts there is no arbitral precedent on this issue. It doa, however, cite a 

NOVUIW 6.1985, Award issued by Reface Robert Peterson in a dispute between the Brotherhood 

Railway Carmen and the Missouri Pa& Railroad Company involving furloughed protected Carmen 

seeking fringe benefits in addition to their dismissal allowances. Specitically, the issue before that 

Board was: 

Is Carrier obligated to pay premiums to insurance compantes for Health and 
Welfare bene6ts in behalf of employes who are titrloughed and receiving dismissal 
allowamea uder the New Yak Dock Conditions in excess of those paid in behalf of 
f&ughed ernpl~ who am not protected under said New York Dock Conditions? 

In answering the Question at Issue in the negative, the Board wrote: 

Contrary to the BRC contentions tbat the decisions cited by the IMP bear no 
tdationship to the instant dispute, this Board finds that these other disputn did in tact 
involve ti~ioughed employees and that in each instance it was held the affected 
protected employee be treated the same as other furloughed employens with respect 
to fringe benefits. 
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.Tbe Board, also finds. contrary to the contention of the BRC, that it was in 
facr the finding of $&al Board of Adjustment No. 570 in its Award No. 282, with 
Referee David Dohtick serving as the chairman and neutral munber of that Board, 
that the carrier in the dispute before the Board was na obligated under Section 8 of 
the Washington Job Protection Agreement to make payment to the claimant in the 
dispute before that Board of a monthly premium the cania would othenvise have 
paid to the insurer of the national plan of health and we&e berutits if the claimant 
had not been afEctal by a reduction in force. This Board does not fhtd that because 
Special Board of Adjustment 570 had held that the claimant in the dispute before it 
would have been entitled to benefits provided in the health and welfare plan head he 
required hospitalization and/or medical care during the time he was entitled to a 
coon&anon of&its allowance. that the Board was at this time making reference 
to the claimant being in a fbrloughed status. but rather that the claimant was for this 
purpose to have been treated as having been an active employee, albeit he had not 
been called for available work. 

On the basis of the record as presented and developed, this Board believes it 
must be held that the Question at Issue be answered in the negative and that the 
claimant cannon 5re only entiUcd to the same bmc6ts as aeeorded to other non- 
promoted employees of MP while on furlough. 

Although the Carrier suggests the Interstate Commerce Commission may have reached a 

contrary conclusion in a case invoIving Burlington Northern furtou8bed protected truck drivers 

represented by the Teamnag it further argues that awards dealing with the entittement of tt~rtougbed 

employees to fringe benetits are not relevant as neither Case 1 nor Case 2 involves a furloughed 

employee. Carrier states the same is true of the Rehntus Award cited by the Union. 

Finally, th Carrier has submitted afMavits of Labor Relations officials from the Norfolk 

Southern, the Soo Line and the Burlington Nonhan. each asserting that protected employees on their 

respective properties receive only the t?ktge benefits of tbe crafl in which they are working when they 

are required to exercise seniority to a secondary cratl. 
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Discussion: As we noted at the beginning of this Award, the dispute herein requires an 

interpretation of Section 8 of the New York Dock Conditions. Having already held that New York 

Duck applies unless superseded by the 1979 Agreement. we find that there is no reference to fringe 

benefits in the 1979 Agreement. Accordiigly, Section 8 applies. 

It should also be noted that this Board has also already decided the issue of whether the 1979 

Agreement guarantees protected Yardmasters a job In that craft until retirement. Answering that 

question in the negative, we held that a Yardmaster may be required to exercise seniority to a 

subordinate or secondary cm!? and have the earnings in that craft applied against his guarantee. At 

issue now. is the employee’s entitlement to fringe benefits when worhing in that secondary crafl. 

ktion 8 ofNew Yonlr Dock is almost idcntial to Section 8 of the Washington Job Protection 

Agreement (WIPA) of May 21, 1936. The WIPA provided as follows: 

Section 8. An employee affected by a particular coordination shall not be 
deprlvecl of benet% attaching to his previous employment, such aa fic~ tr~~~~prtatio~ 

pensions, hospitalization, and relief, under the same conditions and so long as such 
benefits cottfinue to be accorded to other employees on his home road, in active 
service or on furlough as the case may be, to the extent that such benefits can be so 
maintained under present authority of law or corporate action or through tinure 
authorization which may be obtained. 

This language was then adopted, with only slight modification, by the Interstate Commerce 

Commission in its 6rst imposition of protective conditions in Finance Docket 14221, Okluhonm 

Raihtuy Co. Trrrstees A bmdwnnent of Operaticvt etc.. isual May 17. 1944 (Oklahoma CotxiitioN~ 

Essentially the same language has been used by the Commission in every subsequent imposition of 

protectbe conditions. Because of tbis almost 60 year history, it is somewhat astounding that neither 

party to this dispute was able to produce a single arbitration award dealing with an employee’s 
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entitlement to fringe benefits when working in a subordinate or secondary craft. As noted in 

Footnote 3, the only two claims pmding before this Board involve Yardmasters who arc still in active 

smice, albeit not as Yadmastm. It is, therefore, unnecessary for us to consider the issue of fringe 

benefits for tirrloughed employees. 

In the absence of any arbitral guidance as to the meaning of Section 8, it is neeeasary for us 

to put the language of the provision in an btstortcal perspecttve.. When the WJPA was written in 

1936.6inge bene6ta wem typically not the subject of collective bargairting. The national holiday and 

vacation y were non-ea&ent. Agmanents providing for sick pay were in their early stages 

in the cletical craft. The- carriers, however, uttiiaterally afforded their employees cermio benefits 

connected with their Qnployment. One such benefit wna ti transportation on paaaatgcr trains. 

Employees were also eligible to join hospital associations, which were precursors of health 

maintenance organizations. Reliefassociations also existed on some carriers, notably in the South, 

to provide welfare-type assistance to employees and their families. Pension plans which existed on 

some cat-tiers were soon to be replaced or supplemented by the Railroad Retirement Act5 

Despite the fact that the nation’s rat1 carriers and the unions representing their employees 

event&@ negotiated a broader range of fringe benefits, such as holidays, personal days, vacation, 

etc., the tam used in Section 8 remained unchanged for six decades. The Commission, however, 

bas not simply repeated the provision without giving it some consideration. In Southern Raicwcrv 

%ll?MRetirpacldAddl934Wdshnd~ ‘tuti,x,d in 1935. RailwadR~tin~~nr Board”. Alton 
Rdhmy, 295 U.S. 330.55 S.Cr 758.79 L.Ed 1468. 
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cmpny - Contra/ - Cemd of Georgia Rdway Conpmy, Finance Docket No. 21400,33 1 ICC 

15 1 ~OVKtlbK 15, 1967) (&&er?a conrrbi rr), the chnmisei00 Wrote: 

Therightsofnikoadernpk.yeesundertbeircoUective bargaining agreementa, 
under the WaSbhgton m and w&r the pmtectivc conditions imposed upon 
the carriers under section 5(2)(f) are independent, separate, and distinct tights. We 
have historicsliy recognized the independent nature of those rights and have 
cliahpiahcd the employa rights de&-d hm callective bare agreements &om 
those derived Tom conditions which we have imposed upon carriers. The tights 

under the former are based upon ptivare corm-acts; those under the latter stem fium 
our statutory duty to protect employees. The existence of multiple sourcu of 
employee protection doea not imply, howwer, that any employee necessarily has a 
right to duplicate benefits from all sources. (at 169) 

l l l 

These protective conditions imposed upon carriers under section 5(2)(f), 
which provide a&&d employees cornperuatory prote&om for wag* i?&e 
bmeMsMdothalossesuedesienedtoapplyafterthecarriashavearrivedat~their 
ad&tnxnts of the labor forces in fxcor&nce wifh the governing provisions of their 
collective bargahhg agreementssothatthecarliersmaybeenabledtocarryaIl 
approved transaction into e&t. (Emphasis by Commission) (at 169-170) 

..* 
Fringebenefitsemnowgenenllyrecugni&inAme&ninduatryasbeing 

an integral part of ernplayee compensation, and this has long been so in the railroad 
industry. To view ir othuwise would be to ignore reality. Rights with respect to 
insurance and hospitahaation, we therefore conclude, are within the reach of the 
conditkms of section 5(2)(f). (at 176) 

Thcpoimofthisbri~hist~istoancmpttoget~~idawhotiamePntbyt~~of 

particular &inge bene6ts in Section 8, to the aclusion of othera. The operative phrase is “benefits 

attached to his previous employment, such as free transportation, hospitalization, pe-nsion~, relict%, 

et ceta-a.” Under the rules of contract inteqretation. we generally apply the principle of eiupdenr 

genrrr;r to phrases such as this. Where general words (such as “ef cererfY) follow an enumeration 
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of specific termq the geoeral words wiil be interpreted to include or dover only things of the same 

general nature or class as those. enumerated, unless tt is shown that a wider sense was intended.’ 

While it could be argued the WJPA intended to cover all fiinge beneSts because negotiated 

&ingebene&swaxkimaUymn4stm in 1936. we must remmber ht it is no longer WJPA that 

WC m interptethg. When NGW York Dock was lint issued in 1979. there already existed a whole 

panoply of benefita, but none wu included beyond tboac originally liitcd in WJPA. Those beocfits 

also cdsted when tk Commission decided .%&em COntiflin 1967, but the Commission r&red 

MlytoiIt!imm and hospitalization. wal thcugb it specially addressed fringe bet&s in its opinion 

If sick days. holidays, vacations, pemooal days, etc. are considered to be Einge be&ita, why were 

theythwer mentioned in Rny ofthe commission imposed pfotectivc conditi0M7 

This Board is of the opinion that the distinction exists because the Commission recognized 

tb.at employeu who are trademd tn the scope of another collective bargaining agreement, whether 

in the same craft, but on a different carrier, or in a diierent crafl. derive their contmctual fringe 

bene& Eom the conpsd under which they are workiog at a particular time. The Commission, we 

tdicy did not wish to iiumke with the partics’ ~UWSS of negotiating tigc bautlts for employees 

covered by cdktive bargaining agreements. What it intended to pnserv+ however, were those 

benefits attach@ to employmcm with the carrier, regardleas of representation. The Commission 

cnre&Uy draws the line between the protections it affords and those- which must be negotiated. such 

aa allocation and utilization of foreas and the application of seniority. Tbi~ much WC CM cm&de 

born the Commissiods stateanents in Southern Cmtd II. 
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This intcrprctation is consistent with the Union’s observation that the application of fringe 

benefits is generally negotiated with a carrier when it serves its notice of intent to engage. In a 

tmmction. It is obvious that rhc Commission intuxk to leave matters of collective bargaining to the 

patties. The fact that tbe Union, in this case, is not entitled to notice under Section 4 of New York 

Jhck does not change tbii division of responsibility It is not for this Board to grant liinge benefit 

coverage under the guise of New York L&k when rhe Commission has c!mcn to lcavc it to the 

parties to negotiate. This is praciscly the finding of the Rebmus Award cited by the Union. Ifthe 

pa&s in that diqaxtc were unable to msolve. the issue of fringe be&its through negotiation, it would 

be submitted to titration putsuant to Section 4 of New York Dock. 

It is the Board’s de&min&on, therefore, that Claimants’ fringe bcnd%s in the nature of time 

off with pay, such as holidays, sick time and personal leave days, are to be detexminai by the 

collective bargaining agreement or pcrs0tme.l policies applicable to the positions they are holding. 

insurance benefits, on the 0th hand, must be afforded to Claimants in tbc same mater as ifthey 

wwe pnsently e‘mployod as Yardmnstar. 

Award: Thcdaimfbrkurance benefits on behalf of Cm Wohkil and VandendM is 
sustained. Claims for other fkinge bet&a are denied. 

Donald R. Carver 
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Finance Docket NO. 20676 (Sub-No. 3) 

GRusb TRUXI( WESTERN UILROAD--CONlROL-- 
JETXOIT, TOLEW AND I&NT-ON SAILROAII CONPAW 

DETROIT AND TOLEDO SWORE LINE RIILROID COMPMn 
(Arbltratlon i-&View1 

Decided: nay 28. 1996 

This proceeding i8 an apperl of cha dreimion of 1~1 
arbicrrcion panel finding char. under secemn al of QW rcandard 
&gw York OQ& labor protection formula rppliad in railroad 
consolidation proceedlngm.' paid leave ia not I compenwbla 
bcncfi1 tar insurance bcnefiCs are. WC .re denying th. l ppml. 

BACXOROUXD 

In 1979, the ICC issued a decialon in Finance Ceckmt 
No. 28676 (Sub-NO. 11.’ herein u, the first l b-nwakred 
case in Chesm proceedings. 4llowing the Grand Trunk weacem 
Railroad Ccmpmy IGTW or 'the carrier") CO conrrol chm Zmtroit, 
Toledo and Ironcon Railroad Company and chm Gatroit and Toledo 
Sham Line Railroad Compsny. To meet. itB obligalon EO imposm 
labor protcccion condirioru under 49 U.S.C. 11347. CIm ICC 
imposed a labor protaetlon agreement nsgoCirt~ ktwwn the 
parries. Tha l gretmenr adopted the ICC’s l candmd labor 
protection proviaiona established in m plus certain 
l nhancemmcs. 

As a remule of the tranmction In mI. ehrn ymrdmastera 
were displaced into lover paying positionm, with only mm of then 
remaining m cha yardmuter craft.' The Unitad Trmnportation 

' The ICC Termination ACC of 1995, Pub. L. NO. 104.EB, 109 
stat. 003 IICCTA~. which ufam enacted 00 Dcca@ber 29. 1995, and 
cook effect on Jrnuary 1. 1994. abolished the Intcratatr C-rce 
Commission (ICC) and transferred certain functiona CO the Surface 
Tranqartarion Board (Board). Sccrion 204lb) (11 of tha ICCTA 
provider. in generd. Chat proceedings pending before cha XC on 
rho effective date of that leglrlacion &all k deeldad under the 
lav in effect prior to January I. 1996. lnaofar u-they lnvolw 
funcciona retained by the ICCTA. Thle decision relate Co a 
pro.reodiog that wu pending with the ICC prior to Jrauny 1, 
iggc. and to functions that are subject co Board jurisdiction 
pursuant to 49 U.S.C. 11326. Thsrcforc. this dwziaion rppliw 
the law in cffecc prior to the ICCTA. and citationa l ra CO the 
formmr rwxion~ of the statute, uniasa ocherrire indicated. 

' SC+-- _- __ , 360 
1 .c.c. 60 u97YJ) * &ai, &u$xnu&a&mooclr SOS 
F.2d 63 (2d Cir. 19791 (ULULLU&I. 

' Grand 9 W -- 
d and.ocrrolrand 
mck.t NO. 28676 (Sub-NO. 1) (ICC 
served Dec. 3, 1979). 

. In particular, G.A. Wohlfail ~a. dirplrsed into l lower- 
paying position as l switchman. J.A. Vandcodrles was dieplaced 

Iconrimed.. .) 



Fir.l==e Docket No. 26676 ISub-No. ,! 

l~nion ('JTJJ' fiicd claisZW 0" tt?.alf cf Cha three displecad 
y~rd!tUS~erS. dllaglng ChaC Ckcy were entatlcd co Icrncfics under ' 
the labor protection agrcemonc adcpxd by the ICC uhm ic 
lpproved “,h* control tr~naaeeion IX EIw_J. GTW did not dispute 
chat cr.. drsplrcmeoc Of the chrce var&rusCcre Y.‘ due co the 
control cranaaccion in u and -LX, therefore, the three 
claxmancs were et lewc pocanclally eligible for the protective 
beneflcn imposed in Chat cransac:icn.’ CZW. however. rrieed CM 
oc.3~~ objsctione co the clams. T%ee objections were arbicreeed 
in two separate proceedings held before the ea~ panel. vlch 
nary E. Srmon serving am the neutral mmber. 

In the first arbitration proceeding. Gl'Wreieed the defense 
of lache..' By decision xreued March 14. 1995. the pen+1 found 
chat: (aI the claim of one of the yardaustere. L.L. ~llxcr. wee 
entirely barred by lachee; Ib) the claim of the l econd 
yardmaster, J.A. vandandrisa, was partially berred by lrchee; and 
[c) the claim of rhc third yardmaster. C.A. Nohlfeil. we not 
barred by Irchee 1C all. In finance Docket No. 26676 (Sub-No. 
1). the second sub-numbered case in these proceedinge, we upheld 
the panel's dacislon.' 

In the subseguenc arbitration proceeding before the eeme 
panel, the parties disputed whether section 6 of the a 
QQ& formula ancitlem the clalmancr not barred by lachee c0 
proceccion from changes in ccrcein benefice chat they received ae 
yardmascere but lost when they were displaced hmlcher party 
claims chrc the nagacirced l nhancemencr are relevant co the 
dimpuce).' By declrion lmsued April 20. 1995. tba panel hold 

'f.. .concinuedl 
first into a clerical position and eubeequently becenv l 
crainmastcr. The third cleimanc. L.E. killer. k8pC hia poeition 
2‘ l yardmaecer. but at l reduced salary. 

' When the cranracrion wee coneuaauced in 1911, the 
Railroad Yatdmaacerm of America IRYA) reprerenced the yardmeitcr 
craft on the Gin. the acquiring carrier. but not 011 the carrierr 
being acquired. vherm yardmmcerr were non-union employeee. fhle 
situation conclnued until 1965, when, after l rspresmcacion 
l lecclon. the Nrcionel MediaClon Board cnrtlficd Chm WA L# the 
rcprerencacive of the yardmaster craft for the snrlre merged 
sy.cem. In 1985. the RYA became a part of UTU. the petitioner in 
this appeal. 

I IC ie well eacebllchcd thee dinplaced l mployeee are not 
eligible for labor protection bcneffte imposed on l Crmsaction 
~~~eee thm dieplacement wee gausad by cbe craneeecion. rather 
than ocher faerorm. such l e general buSines* conditione, 
diecipllnery l ction. OS voluntery Jotion W the cl~lo~ee. 

' Tha first l rbicrrcion dccirlon aleo reeolved ocher ieeuee 
chat are not relevmc here. 

8 w western uoad e --c -_ 
and - 

wckec NO. 16676 (Sub-NO. 11 (ICC 
served Feb. 16. i996). 

’ section 6 of uk Dock rrede l e followe 1360 I.C.C. 
PC 67): 

6. V.--h’0 employee of the reilroed who 
is affected by l crancactlon shell be deprived, during 
his protection period. of benefice attached CO bie 
previous l mployinenc, such aa free transpottatiw. 

tconclnu~d. . .I 



3y peri-.:on filed Yay 17, 1995. U-rU raqucac. that we review 
cte ~anel’s 2ccasion l r.d reverse its exclusion of c0qeneet.d 
have as a tcr.rfic under secticn 6 of w. 

Cn June 6, 199s. GTd rtpl$ed, conceding Chat Ch issue im 
rw:crable. tuc dcfcndisg the ~anel’e decision to exclude 
::mpcnsaced larve ae a compensable bcnafit under aacclon 6 ol N*W 
York Jock. G;v, however, urger UJ to overturn the panel’0 
:ncl-rion of insurance as a compensable benefit. 

By motion filed Jute II. 1995. unl rtquc,rs leeve to file . 
tendered respnsc to the earrier’e June 6. 199s reply. IJYU 
arguer chec t’ce carrier’s request that we overturn the panel’e 
incl~rlon of insurance aa a compensable benefit ie en untimely 
appeal to cr.9 panel’s decision. VKl eleo respondm to Ory’e 
arguacnt tha:.TlW’s position would rllow the ‘pyramiding of 
benefitr. GTd fllcd yet another reply disputing VRJ’e argument 
that it filed en uncimcly appeal. 

ZfE PANEL’S DECISIOW 

The panel noted ckac. because ic wee not provided with 
rrbirracion p:ccedenC:’ I c relied on legirlrtlve hietory sod 
general principle6 of statutory Conetructlon. Tbo penel noted 
:hac the relevrnc language of section 6 her reaeined virruelly 
unchanged in the labor proccceion formahe rUCces6iV~~y adopted 
after the prmoeypc formula wee adopted in the privetely 
negotiated Washington Job Procecrion Agreament of 1936 WJPA).” 

'(. . cor.cinuedl 
hoepicalizacion, penslone, reliefa. et ceeere, under 
the eeme conditiona and eo long . . such benefits 
continue to be recorded co other employec# OC cJm 
railroad. in active swvxce or on furlough l e ch eeee 
may be, co the extent that such benafitr can be l o 
=ainCalzcd under present authority of law or corporate 
axion or through future authorazecioo which mey be 
obtained. 

The word ‘service wee inadvarcently omitted from the original 
version and wae added in W’naton Nor.. mCont.er. _- 

, 6 I.C.Cfld 351 I19901 (a 
__ St. 

:* On page 11 of lee dacision. the Panel etaeed. in 
reference co the history of labor pmtecClOn: n Beueu#e of rhie 
rlmcrt 60 year history. it is somewhet l etounding Chat neither 
perry to this dlsputa was able CD produce a l ingle l rbitretion 
award dealing with an employee’s l ncitlcmmc to fringe bermfits 
when working in l subordinate or rccon&Xy Craft.' 

1’ & legielrtivs hieeory of the labor protection PLDvieiMe 
appear* in ccl(aI e- --Chessie nd w 6 
I.c.C.2d 715 l1990). The Washington Joi? PrOteCtiOn w=eem;nC 
appear= m Appendix B of that decision. section 6 of that 
ngreament provided ae follow: 

scctlon 9. in employee affected W l pr+ialer 
coordination shell not be deprived Of bemfite 
eeteching to his prevloue employraenE. ?ooh l e fret 
traneportaeion, penrione. horgxtell9eC~~. rel:t~;tinued 

. . . 
) 
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-CC panel found that the ZCC in )4*W York && distfnwi.h.d 
tg%een PrOtectiOns chat msC 52 neTOClaCed and procaction~ that 
caa ax:rcartically be inposed ur.dar the formula. Thl. led the 
panel to conclude chat Pew York && doee nor protect enploys,,. 
from 411 lessee of benefit6 cbac have been l atrbllshed by 
collective bargaining. In otter wrde. according to cho panel, 
if an employee hae been dimplaced from l position where 1 benefit 
was cegocirced under collective bargatning to l poeitfon where 
chat tenefit hre not been negoriatcd for chat ponltion, ir would 
be inapproprlace co award that benefit for cho pmtecci~ peri& 
under s. 

UTU argucm that the panel's decleion lgnorem the clear 
langGag* of 9ection 0. According co IRU, while compene~ced lceve 
ia r.oc specifically mentioned in section 0, wordr like 'much aem 
and -l?t cetera- allow the inclusion of all fringe-banofitm. VN 
ascczzs chat the txamplem listed in section 8 Ifree 
:ransporcarion, hospicaliraclon. p+n*i~~#, rclicfm) includm item 
char have no relation to each ocher, namely, 'hoepieeliratlon* 
and ‘free transportation.’ 

Vru disagrees vich the panel's poeition chit m 
does not protccr benefita that hove been ncgociaced. According 
co VIU. thm proper mubjecfs of negoeiaeion are provided in 
Arricle 1. .mcccioa 4 of Nsr namely. l eleccion of! 
forces and seniority. IJTQ l pee <ha; eection 4 denim with 
changea that are necessary to implenenC the tnneectioa and thus 
proper mbjactm of negocLacioo, unlike frlnga kncfltm. 
!+zreover, according to UlW. cte panel'm raaeoning cannot be valid 
tecaure kospicrliration, which ie a named benefit in action 0, 
cm be the subject of collecrive bargaining and can difhr 
according to the rgrccmenc negotiated by each craft union. 

GTW repller chat section I) protcccs only benefit* 
“associated rich amploymenc' and that the cnapcnaaccd luve 
benefit8 sought by UTU would not be l raociated with cmploymm~ 
because an unemployed or dlrmissed person could not br granted’ 
leave. on pap 17 of ite reply. GTW euggeete thet oeccim I 
rcquiree that we define "benefit=' in a vey thet ie cmulmtcnt 
and fcJ#ible for both displaced Crecaincd but demted) and 
dinmissed lfurloughedl cmplOYee9. In other uoxd#, l ceordlng to 
cm. rf a presumed 'bcncflt' day not be granted to e diaiieeed 
l mploycc, then ic cannot k consldcrmd l benefit for l dimplaced 

: . According CO c'IW. LXU it8elf Agprccd with thim 
EtT%on O,I thm record of the panel'e prior IMarch 14. 1YSSl 
decision. 

=(...coneinued) 
under the bame condition* and so long am much 

t:',;;its continue co be accorded to other employeee on 
hir home road. in active service ot on furlough l e Che 
case may be. to the extent chat 'such benefit, can be .O 
maintained undar present authoricy of lW,Or Corporate 
action or through future auchorizrtion uh&ch mey be 
obtained. 



Finance DoCkmE NO. 26676 (Sub-No. ,I 

Frcm :!-.I cart:es' ‘ccmam~, Lt 1, rPparent ChsC individual 
c:afcs on ‘x-d ial SOIT.~ClrES :a"* unique b.ri.fiC~. Bencf ice 
rV*llable E? lcU.r*renkinq ~raEe. can l pperent~y differ in kid 
from. arid sovatia.~ exceed in va.lu.. 
hiSkaY rankxng cr.fCS. 

the benelica .v.llrbl. to 
As emPloYee= mow up OT down the ladder, 

brmfiCs.rre not alWaYS prcqrcasively added or subcrected et each 
s:.p. Thus, if emPlOy... were .110~.d to retain .ll th. b.n.fit. 
of their prior poslCiCns Pod assume all the benefit. of their ney 
~~~s~cions as they were displaced seep-by-step don, the ladder, 
cxir benefit. could 'pyremad' and become progreeeively brig.=. 
CTW viewa racy as improper under s. 

According to GZw. GTG is improperly seeking to pyramid 
benefits. GTN argues chat GlKI il not merely reeking to put 
clam.ants in the ..a!-. or equlvelenc position tbet they would be 
lo es to benefit. if they were etill y.rdm.rC.r..Y Reth.~, the 
carrier meLntaln6 that Wl'U is sacking co l llw diepIeced 
claimante to r.C.iVe the unique benefit. of their yerdmeeter 
poritlone pLur the unique benefits of whetever pnaitions thy 
were displaced inro. even though neither position by itself 
offers both eete of benefits. According to cTi#. if we wet. to 
Incerprcc section 6 a. regulrlng ClAimaaC. to receive the 
c~mpanerced leave end lnm~ance bamflCs applying to trainmeeter. 
without meking domwerd rdjuscmentr in the kn.flt# l veileble to 
ehe crafcB into which clrimen~. were displeced, they uarld be 
receiving windfell benefits that would make Chea beeeer off than 
they would be if they had never 1o.f their yerdmeeter pomitiom. 
Thl.. eey. ch. reilroed. would be concrery co ch. lnecnc of w 
yQ&QQ&." 

xn its tendered reply to CZW’. reply, UTU #tat.. th.t it 1. 
not seeking thm pyramiding of benefit* ae C7W ueem thie tern.. 
UTT.V~ argwwt ie that cherc is no pyredding becaueo tba 
compeneeted leave benefita we different in kind thr,:” the 
benefice chat. ere availeble in the 10v.r [peieiolu. Grill cit.9 
l court case in eupport of this position. 

'a If claimenre were to be put in the eeme poeition 
concerning benefits Chat they would heve been in l m yerdmescere 
uncil~ the end of their protective period. they would receive IX& 
yafdnueersa benefita until the .nd of ChaC pwiod. Tbey vould 
not receive additional or different benefit. l veilabl. to 
.~,ployeee only in the positions to which they were dieplaced. 

'4 On pages U-19 of its reply, Cnr eubaice eumplom Of how 
mu*s ellcged l pproech would apply. for rumple, according co 
IXW. claimant Wohlfcil 1s allowed to take n producCLvity pay' l e a 
trainman, rhlch effectively compenaa~cr hlr for not taking nick 
leave, end chic productivity pey l xcee& the caeh value Of the 
unueed elck leave to which he would be entitled as e yerbueter. 
rnw. according to Gllf, IL Wohlfell were l lbamd an l ddltioml 
l-t of Conpeneeced eick Icave durinq hl. protected period 
“nd.t fh. yardmamtcrn l grwmcnt und.r whleh lx. previouely wrked. 
with ~0 compeneetlng reduction in the beneficm unique CO hie 
no~itioe aa a trainman, he would bc receiving mpyrmided* Or 
bindfall benefit. thee rarld make hla htC.r off than if he h.d 
never been dlsp1ac.d. 

a4 In reference CO the rick leave and productiVitY .mnpl. 
discuseed in note 12. above. m’s respom. 1s cht the.. two 
benefits differ in kind and ere thus not eueceptibl. to 
pyramiding. 

1' IJFJ quoter the following languege of w 
v m, 609 P.Jd 83, 100-101 (26 Cir. x979): 

(continued.. .I 
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DISNSSICN AND ~~~c~us~ous 

Ne will l ceep~ the :end.r.S =.PlY ItaE.me”t filed by IJ-I’U on 
Ju.?. 14,-:99S. ar.d Gm's reply :!zer.to Illed on July 3, lg,9. 
r;N properly raises the yuri.diot1on.A ieeue of uhecher ,,e ,,,ey 
consider.thc arW."t ~J'J GTW'S Crlgln.1 reply ,eete,,wnc C,,et cf.c 
panel improperly awerded insurance benefit.. we ~111 not 
consider these l rgMu?“ts co”c.CLnq ch. penel's l vetd of 
insurance beneflte. bcause Gl’U ha. not raieed them in . pr~~.r 
or trmcly appeal. Our regular:x~. require thee en apperz’bc 
filed virhrn 20 days of scrvlc. of the decision. 49 CYR 1115.8. 
This deadline we. noC MC becrwe CTl4 ha. not filed l ny eppe.1. 

Review of Arbitr.1 decieiczs has been limited *co recurring 
or ochervise significant issues of gener.1 importance rcgerding 
the rncerprecerion of our l&or protective condition.: m 

, 3 I.C.C.Zd 729 (1967) Cm 
~::~:&$&$$!%,d of w-r. V I=, 661 
F.2d 330 (D.C. Cir. 1906). c.+rre11y. the l gwcy will not 
revere. a” .rbltr.tor’s decielon unle.. le feil. to draw it. 
l seenc. from the condicione 1woe.d. the l rbitraeor’e action wee’ 
outeide fh. ecop. of authority granted by choee condit$one, or 
thCr8 13 l gr8giOW error. m, 3 I.C.C.ld at 736. 
Althouqh this ~a.8 does raise significant ieeu.. coneeming the 
intcrprecacion of NcY, the union hem not demonstrated 
grounde for overturning the rrbicral panel's detcrnination. Ihe 
panel'm decieion thet compenrrrcd lseve 19 not . 'benefit- within 
the meaning of eection 9 i. A rcaeoneble on., MC egregiou. 
error, and WC will not dlrcurb lc." 

me pane& declined to interpret sectioa 8 of w, 
'fringe benefit., . CO expend CL. 1i.e of epeclfied benefit.-- 
-free tran.porr.rion. hoepitalizetion. peneione. relief., et 
cetera'--to include ell fringe benefita. The limited recitation 
of fringe beneflr. in seccioa 9 had its origin in th 1936 WJPA. 
where the 1i.r of *Exe8 tnn~portatioa. ho.pitAlizatioa. 
pene~one, and reliefs' first rppearcd. Ae tbs pen.1 noted, the 
original recitation in 1936 reflected cbe entire liet of fringe 
benefits chat labor had meneged to negociet. .C Chat the. In 
lg,g. when prcr rork w.6 issued, labor had aeqotiated otbmr 
fringe brncfits. But when the KC enumerated the benefita 
protected under eaction 11397 of the Int.r.trC. C-+C.A$C$ 
1979. it did not edd to the list of specific eump1.e. 
ICC intended to ambracm all fringe benefit* Within Section 8. the 

I' I . . co"clnucd) 
A. en illusrretion. let us l *.ume the exi.C.no. of two 
id.ncic.1 employee procecrive srrangeunt.. .%C.pC that 
0x3. arrangement contain* l provlmion gu.rUlt.eing An 
employee retraining right. for a six year period, while 
the other errangement COntein. l prOVisiOn guerUXe8ing 
him l right of prioricy 10 rehiring wtll h@ r9.Ch.e 
norm.1 tcciremenc age. We do not believe rht once en 
.npl~y~ elect. to be covered by the rrrmgmacnt 
conrrlning the recreining rlghtr provieioll. tha 
prohibition on pyramiding of bendicm l hwld preclude 
him from electing co be covered by the rehiring 
prioricy provisions in the other err=gennC St tb 
same time. 

16 The yardm..t.rr heve not cleimed CheC they WI. p1.c.d 
in l yor=. pomition over.11 releted to thOlr l &rent .a l 
~..ult~“f the trm..ctlon. Apperencly, they received. peck.90 
of fringe benefits ucmerhrt differcar fron. aIrbough not xn**rior 
co, th.t which they pre”lOUSly e”j0y.d. Thu.. -=,n=.d not 
coneider chat i6.u. her.. &w, 6 I.C.C.ld 
351. 354. 
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The JN bared its appeal on the l .rgumcnr Mac ~~c~k.n 8 
embraces 211 fringe bancflCr. which w.S their only arqumcnc th.t 
conpensr:cd leave fact3 urchin the ambir of section S. In denying 
:he apFcal, WC are not holding Chat fringe benefit.?, under aeecion 
8 arc 1xrw.d to the four kinda listed in the UJPA and epocifiad 
in sect::n 8. In concluding that the ICC envialoned that mm. 
fringe tenefxcs lay oucsada section E proccccion and murt be 
bargained rather than mandated. chc panel cited v 
gQ&a&))ck! __ -. , Finm~c~ 
Dockcc NO. 21400. 331 I.C.C. 151 (NOV. 15, 1967) (m 
w:t) In addition co expressing that principle. the ICC 
there bald chat ‘in#UranC*’ was P protected fringe benefit. even 
chouqh &‘. VU not one of the 4 benefits listed in l ~ceion e. Thq 
ICC palrcd rnnurancc wrch hospitalization in m. 
wture claima chat a particular fringe bcneflt falls within the 
scopc of section g--because it io a fringe bencflt of th= type 
mention+d there--can be determined by l rbitracorn On a cam--by- 
case baGIs, wrch appeal CO US as ncC=Wary. 

Fically. because we arc denying the apgU1. w naad not 
&dress :hc issue of vhceher Crea?.ing companrrced lerw am II 
prOtccted fringe benefit would result in the pyramldlng of 
b~ncfiCr. 

This decraion will not rignificanely cffact either the 
quality of the human envirOnm*nt of thr COlummatiOU Of l nergY 
reaourca. 

vmrnon A. Uilliaam 
sacr*tary 
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