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James V. Nekich, Griovant

[SSUE:
Is Jamea Nekich covered by the torms of the New. Yok Duck conditions?
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BACKGROUND

This case has been brought by Jamos Nekich. who iv employed by the Burlinglon
Northem Santa Fe Railroad (hereinafier “Carrier”). The dispute which gives rise 1o this
Arbijlration stems from the Carrier's refusal W gramt Mr. Nekich benefits pravided pursuant
o the New York Dock conditions.  Mr. Nekich submits that this refusal violatas the terms
of those conditions; the Carrier submits that it does ao.

The partics agree oa mom of the background facts pertinent to this arbitration. It is
undisputed that in 1989 the Carrier hired Mr. Nekich as a Dispaicher, which was &
unionized position. [n 1991 he was promuted Lo the position of Ausistam Chiel
Daspatcher, which was a supervisory but still unionized position. Al approximately this
same time Mr. Nekich applicd for, and was approved for, consideration for participation in
the “This Way Up” prognam.

In May of 1994 the Carrier promoted Mr. Nekich to a new creatad position, Quality
Coordinator, in the newly created Quality Depantment. This moved Mr. Nekich from a
union (0 a non-union pusition, aad in Sanuary of 1995 he way advanced an additional pay
grads dus 1o his “superior” performance.

Meanwhile, in mid-1994 senior management of the then separate Burlington
Noctheen and Santa Fe Pacific railroads decided to merge. Both railroade filed their
application for this merger with tho ICC in October of 1994, which the ICC approved in
August of 1995, In its August 1995 decigion the ICC conditioned approval of the merger
on the Carrier’s compliance with “the labor prutective conditions sei out in New York Dock
Ry.:-Control.-Brookiyn Eastern Dist , 360 1.C.C. 60, 84-90 (1979), gencrally known as
the New York Dock Conditions,

Aricle IV of the Naw York Dock Conditions reads:

Employecs of the railroad who are aot represented by a labor organization shail be
alTordad substantially the same levels of protection as are afforded W members of
labor urganizations under these termy and conditiuna.

The apparant intent of the New. York Dock Conditions, us determined in subsequent
decisions inlerpreting its terms, has been to cushion the harsh impact of railroad mergers by
providing special bencfits o milroad employees who are, for some uniqus reason, not
represented by 2 union. The apparest purpose of the protections haz been W & least
partially protect employees whose skills are parrowly speciulized within the railroad
industry. This rationaie has been expressed as (ollows:
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The rationale and history of the benetits ore that thoy were Lo be exianded only to
rank and file employces because il was believed that railroad work was so
specialized and limited thot these employoes could not easily obtain wotk in outside
industry if Lhoy lost their jobs ag & result of the merger. In the Matter of Arbilration
Between B ] Macser £ al and Union Pacific RR Co et al (Seidenberg, 1987).

Despite the litoral language of the New.York Duxk Coaditions--which could be
read to mean that a/l railrond road employees aot in 4 tnion are eligible for the same
benefits as the unionized employces--aubseguent decisions have esuablighed that:

...the term “employce’ was not intended to be applied in a generic sense, ie., all
perwuns employed by the railroad, but rather...10 mean only those empioyees and
subordinate officials who are subject W unionization, or who perform daties that
gencrally are described as being other than administrative, managerial. professionsl
OF supervisory in narure. 1n the Manter of Achitmtion Between B I Macser et 2l

i (Seidenberg, 1987).

It is agzinst this backdrop that in November of 1995the Carrier wrote 10 Mr, Nekich
advising him that it had eliminated the entire Quality Department. including his position of
Quality Coordinator. In response, Mr. Nekich exercised his seniority 10 return o the
position of Dispatcher, & union position. That bid resulted in Mr. Nekich being required w
re=lacase to Texas, after living his catire life in Minnesots.

The issue currently in dispute is whether Mr. Nekich fell within the terms of the
New Yark Dock Conditions, so that the Carrier was obliged to grant bim the associated
benefits under those Conditions, The Carrier submits that Mr. Nekich docs not meet the
New York Dock tests; Mr. Nekich submits that ho doos.

Tha parties wore unable W resulve their diffcrences concerning this matier in eaclier
discussions, and have agreed that this dispute is now properly before ihe arbitrator for
resolution. The parties and the arbitrator met fur a hearing on this matter on September 12,
1996, Tha partias submilted post-hearing bricfs as well as additional submissions, the last
of which the Arbitrutor received on November 6, 1996,

RELEVANT CONTRACT LANGUAGE

Article IV of the Naw York Dowk Conditiims reads:

Employees of the railruad who are at represented by & labur organization shail be
alTorded substantially the same levels of protection as are afforded to members of
labor organizations under these torma and cundilions.
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DISCUSSION AND DECISION

It ia undisputed that the ICC's approval of the Carrier's merger in the fall of 1995
was subject 0 i1t complying with the Neaw _Yaork Dock Conditions. It is aiso undisputed
that the New Yark Dock Conditions provide cenain benefits and guarantees o non-union
employses who are affected by merger-reiaiad transactions in the railroad industry. The
Question thia cese raises is whather Mr. Nekich, un employee alfected by the Canier's
mergee, falls within the coverage of New Yark Dack so that he is entitled W its benelita,
To answer this question it has been necessary (o address tho following uaderlying
quastivas.

Although New York Dock could be read titerally to axtand benefits 1o alf non-union
smployees, the reasoning and holdings of subsequeni decisions interpreting its tarms
persuasively demonsirate that its coverage is oot 50 unlimited. Rather, the key distinction
appears (0 be whether an unrepresentad railroad omployes has occupied a “labor™ or &
“management” position. The former would quatify under the New York Dock Conditicas
while the isiter would not.

Although the distinctlion hetween “labor™ and “managemen:” it self evident with
respoct to many positions, that is not slways tmmo. [n such cases, such as this, “It has left
1o arhitration the exact [ine 10 be drawn betwesn those calcgurics.” (o the Magter of the
Arhitration Between Gerald 1 Huggios of sl v Norfolk £ Western Ry, Co. (1985,
Harris).

Thua, this case requirea determining whether Mr. Nekich's now eliminated position
of Quality Courdinator was more clearly a labor or more clearly a management position.
That finding will, in tum, determine his eligibility (or coverage under Naw York Dock.

ln determining whether the Quality Coordinator pusitun was a labor or a
managcroent position. I have weighod most heavily the cvidence conceming “the level of
responsibility (hat is inherent in the position...” [d. This weighing process has included
consideration of “the ievel and the amount of supervisory authority™ held by Mr. Nekich,
as well as his policy making reaponsibility. See [n the Matter of the Arhitraion Befween
lames Beoham v, Delaware and Hudson Ry Co. (1986, O'Bricn).
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2 Rid Mr Nekich's jub respoasibilities ax Quality. Coondinaioe consitute management
meaponsihilities?

In dotermining that Mr, Nekich'y job responsibilities as Quality Coordinater were
raore clearly labor than management responsibilities, l have been most persuaded by the
foliowing evidence.

First, it is undisputed, und highly rolevant, that Mr. Nekich had no authority to
supervise, evaluate, hire or fire any other employees. Rather, he appears to have worked
largely under the direction of a higher level manager, serving as a linison between the
scheduled and the managemont employees W dentily and facilitale ways in which W
improve the Carrier's ovenall icvels of performance. Simply serving as a luisoa 10
management, and to the Carvier's shippers, did not maks Mr. Nekich a manager.

Second, not only did Mr. Nekich have no supervisory authority over other
employees, he had no authority W order changes in policy w implement the methods he
identified for improving quality. He was nut even invited nor did he asend Division
maestings.

All of this evidence suggests that My. Nekich's job reaponsibilities as & Qmmy
Coordinator did not riss 10 the level of a management pusition.

D her evid ing Mr Nakich's iat biliti Quali
Connlinator overcome of bolster the above finding”

In reaching the above finding. | have not been persuaded by the following ovidence:

a. Mr. Nekich remained a dues paying member of the Union. The cvidence is
undisputed that Mr. Nekich volumtarily remained & duos paying Union member. apparently
in order to preserve his aeniority status within the Unian. However, the Carrier did not
require Union membership as a condition of his employment as Qualily Coordinator.

. A union organizer suygessed organizing the Quality Coordiarorrs.  This fact
aloac is not proo! that the Quality Coondinator position was, in fact, a union-lype paosilion.

C. Mr. Nekich wore jeans 1o work. The evidonce is undisputed that some
managemeal personnel also wore jeans W wark.

d. The Carriar did not pay for Ms. Nekich's rlasing casis upor his move o Texas.
The evidance establishes that closing costs were nol part of the relocation package givea to
management personncl.
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. Mr. Nekich claims that the Carrier's failure io inform him of or 10 pay him certain
benefits has been retaliarory. Thers is nu evidence to support thia claim

AWARD

For the above reasons | find that Mr. Nekich's position as a Quality Coordinator
was more clearly a labor than 3 management positions. Thus, he fell within the coverage of
the New Y.ork Dock Conditions and should be givea the appropriate benefils under its
terms. [ will retain juriadiction of this maler in the event that the partioy cannut agree
concarning the implementation of chis award.

December 6, 1996
Christino D. Ver Plocg



