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In the matter of ICC Finance 
Docket No. 32549 between 

Burlington Northern Santa Fe 
Railway Company 

-and- 

Transportation-Commuaications 
International Union 

ommittct 

J. C. Campbell, Organiution Member 
Dan Koaak Carrier Member 

Joseph A. Sickles, Neutral Member 

BA<TI\GROCND - T 

The Interatatc Commerce Commission (ICC), the predecessor agency of the Surface 

T~~tsp~tatiu~~ Board (STB). approved a orer-ger and consolidation of the Ilurlington N&em 

Railmad Co. (BN) and the Atchison, Topeka and Santa Fe FL&way Co. (SF) on .4ugJst 16. 1995 

(ICC Fihanc.c Docket NO. 32549). The ICC imposed tha Neu York Duck labor protective conditions 

for atWed unployca. On Dewnber 19,1995, the Burkngton Xortbem Santa Fe Railway Company 

(BIGF or the Carrier) and the Transmation-Comnicarions Interratioral Union (TCU or the 

Organization) reachvd en implemmting sgreemvnt under the New York Dcxk rcquirvments. 

Subsequartly, tire Carrier notified the Organization on Januaq 13. 1997, of its plans to 

relocate certain clerical work The Carrier planned to move tSe field support work that was 

performal in SF Seniority District 709 in Topeka Kansas to a BN distria in Fort Worth Tw, 113 



clerical positions were affedted At the same time, the cxrcmer service work that was being 

performed in Fort Woflh would move to SF Seniority Q&t 709 in Topeka. This swap was 

accomplished on March 2& 1997. AII of the cuatc~mer se&co positions in To&a were rebulletincd. 

Meanwhile, the Carrier also notified the Organization in December 1996 and January 1997 

of its plans to move most of the accounting work being done in SF Seniority District 10 1 in Topeka 

to the BNin St. Paul, Minnesota A total of 87 clerical acccuothg positicns in Topeka (out of 101) 

were abolished in February and March !997. The tiened employees were placed in orher SF 

positions in To+. 

Many ofthe employees in SF Seniority Districts 709 and 101 were displaced or dismissed as 

a result of the two transactions and are receiving ,V& York Dock protective benefis. However, the 

Carrier datied bet&s to 24 employees from Seniority District 7119 and 2 employees from Seniority 

District 101. Wm the par&s were unable to reach agreement on the eligibility of these 26 

employeea fix New YonkDxk pmteaive benafiu, the Grganidon invoked arbitration under Section 

11 oftheh’ow Y~kDockconditionsbylettcrofJtdy 10, 199B~ 

A hearing was held on January 28, 1999, et the o5ces of the National Mediation Board in 

Washington, DC The parties ex~hangcd prehearag submissions on January 14, 1999, includiig 

LLULK; uus prior arbitratiun awards Both pa&s were atfordcd full oppominity tc present their 

arguments before the three-person arbitration committee. 

ORCAP(IWTION’STOFm 

“Ace ‘LG. Bingham, et al., displaced employees pursuant to New York 
DC&? Sheil Camies now be required to determine the claimants’ test 
period avaages aa ofthe date they were affected by a transaction and 
allow their claiins for hhr YvrkDock?- 
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“Are &imants entitled to a “displacement allowance” under the J+‘LW 
York Dock conditions, Micle 1, Section 5, even though each claimant 
displaced to a position MI: the W;W daily rate of pey er their former 
position working conditions remained unchanged, and the quantum 
ofwork in the dcpanment, as maured by actual available overtime. 
increased srrbsequent to the transaction?” 

-WENT OF FACTS 

The relevant provisions of the SW York Oock conditions state: 

1. m - (e) “Transaction” means any action taken pursuant 
to authorizations of this Commission on which these provisions have 
been imposed. 

(b) “Displaced employee” means an employee of :he railroad who, as 
(L rdt of L traruction, is placed in a worse position with reqxct to 
his compensation and ru!es governing his working conditions. 

5. Dioplaoement aUowancer - (,a) So inrg atIer a displaced 
employee’s displaocmat~ as he is unable. in the normal exercise of his 
seniority rights under existing agreements, rules. and practices, to 
obtain a positton producing compensation equal to or exceeding rhe 
compensation he received in the position &cm which he was 
displaced, he shalt.. during his protection period. be paid a monthly 
displacement allowance equal to the difference between the monthly 
compensation received by him in the position in which he is retained 
and the ame monthly compensation received by him in tht @tiun 
from which he was displaced. 

Each displaced employee’s displacement allowance shall be 
detetmimsd by dividing separately by 12 the total compensation 
received by the employee and :ha total t&c ~.JI~ which he was otid 
during the last 12 months in which he performed services immediately 
preceding the date of his displacement as a result of the transaction 
(thereby producing average monthly compensation and average 
monthly time paid for in the test period), and provided further that 
WA allowance shall also be adjusred to rctlcct subrcqucnt gonerJl 



wage mcreases. 

lf a displaced employee’s compensation in hi: retained positton 51 any 
month is less in any moxh in which he ~erfocms wcrk than the 
aforesaid won_~c s~mpcnution (ad+& to reflect subsequent 
general wage inmasts) fo w&h he would have been entitled, he shall 
be paid the diience, less compensation for time lost on account of 
his voluntary absences to the excenc that he IS not avatlable for service 
equivalent to his average monthly time during the test period. but ifin 
hio retained position he works in any month in excess of the tfnrelaid 
average monthly time paid fcr during the test period he shall be 
additionally compensated for such excess time at the rate of pay ofthe 
retained pcsitlon. 

The parties agree t.hnt the suap of field suppon work and customer ser~tce work in Seniority 

District X9 and the travfe of accounting work out of Seniority District 10 1 were transactions unCer 

Gw I’wkDcc&. AU 26 claimms ir. this dispute were placed in jobs at the identical wage grades they 

held before the subject transacions. Prior to the transactions, the 26 claimants bad worked various 

amounts ofovwtme; subscquau w the ttansacUoas. they also worked various ~II:UUIIIS UTUVCI~~II~C. 

The Carrier stares. witbou~ refute whom the Orr@zatiora Lhst the amount ofcver%ne actually 

worked in the two seniority districts increased substantially in the year after the transactions. In 

Seriority Distric: 709, overtime hours increased 24.9 percent from 1996 to 1?97. In Senictity 

District 101, overtime increased j2.8 percent from 1996 to 1997 

The 26 ciaimants concluded chat their ‘mcomss dccbncd in at least some of the months 

followi% the transactions. The TCU requested that the Carrier conpurc the test period averages 

(lTt\s javetage monthly compensation and average momhly time paid for-for the 26 claimants 

T?x Carria r&umi to computt thu TP.4.s+ insisting that the 26 mpbytts were not advasely affected 

by the transactions. 



The BNSF asserta that the claimanu arc riot dk@ccd employees unde: the Sew Yw& 
Dock wnditicms bocaux they were not placed in a “worse positicn” as a result of the 
transactions. Although the 26 claimants were affcctec by transactions they were cot 
adversely affected, the BNSF insists. All 26 claimants were piaced in jobs at the 
w w-zge gt&. and with the increase in overtime in their depanments. they all 
maintained the sarnc or grouter pcteotici for earn&: 

A reduction in earnings for a month or so cannot automatically be 
asumcd to be flte result of 2 uansaticn, especially since :he quamum 
of work in the &ected offices, as measured by available overtime 
hours, actually &2r& in each of the seniority districts after the 
transaction. . An occasional dimunition in earnings in a particular 
month afIa the transaction does not make an individuud a ‘dis$aced’ 
employee. 

The Carrier continues that ~compcrison of:hc averaea monthly compens2tion during 
the test period: 

to an isolated month of compensation foilowing the transaction is 
not [the] proper criterion to determine whether an employee has been 
placed in a worse position regarding compens2tion as 2 XSUlt of 2 
tr2wdction. 

The Curler says that the cl2imants’ reduced earnings were due to factors unrelated 
to tbc tnasactions. It notes that ifthe ciaimams did not work as much overtime after 
the tnnsacddespite the increased availability of overtime work- it was simply 
because many of them had nor bothered to quaI@ for the overrime work on other 
positions that was available to them According to the BYSF, qualifying would have 
been a simple m2tter. a~ it WM the sezne type uf r*utk the claimants did on their 
regular jobs, but involved dierent commodities. Prior to the xansxtions, the 
chimants had taken the initiative to qualit% for oven~nte work on other positions. and 
they are obiigatcd to do so in their post-transaction positions in order to work ihc 
wne number of hours they did before the transactions.’ 

TtteBMF fit&r contenb rhat it has no obligation to comp?rte TPAs for emPloyees 
who are not adversely tiected by a transactton. The BNSF &imr that the 

lTka Carrier Jao briefly notes that some employees. on occasion, have refised overtime 
for which they were quaJi6ed. 
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Organization has requested TPAs as a back-door approach to demonstrxe t: at the 
ilaimams were in a ‘Xvorse positioc.” The Car;ier cites several arbitration awards that 
have held t.iat the TPA is a fcrrnuIa intended :o calculata the amount of&& York 
@cxk protdive bench owed. not if such bexfits are due. The Organization has the 
burden of first provinp that the claimants were ndversely Zected by the wannactionr: 
and, the Carrier maintains, ir has failed to do so in this ;a~. 

According to the TCU, the Carrier initially denied .VW Y&Dock benefits to the 
clainxn~ basal solely on the grounds tha: ttey had been assigned to positions at the 
same wage grade and, therefore, were nor placed in a “worse position” with respect 
to their compensation. T?te Carrier is mistakenly interpreting me term 
“compenstion” as used in Section 5(a) of tqe &W York Dock conditions to mean 
‘*rate of pay.” T.3.c Organization 42mitled numerous ~hilmtinn decisions suppcrting 
its argument that “compeznsation” under New yo’urk Dock means total earrings, 
including overtime, alkxances, bonuses. and other e!ements of pay.’ 

Using their pay stubs for the 12 months prior to the transactions and the month 
following the transactions, t.he claimants cnncluded that they had suffered a loss of 
earnings as a result of the transactions. The loss of earnings was &e to post- 
transaction overtime, an element of “compensation9 under Xew York Dock Once 
there ia a transaction and employees have identified facts which they believe 
demonstrate an adverse effect of the transaction, the burden ahi% to the employer to 
prove that something other than tbe transaction was the cause. the Organization 
argues. 

Moreover, it is not necesy that an employee’s reduction in cam&s occur 
immediately afiu a transaction in order to be reiated to that transacticn, the 
Organization adds. 

Late ir. the stages of handling on the property, according to the TCQ the Carrier 
seized upon the istax ofuvenime to bolster ils U~UULIIII Itat the &i~uar~t~ wex not 
in a “worse position“ as a result of the transactlcn, but rather as a result of their 
failure to work overtime. if the Carrier feels that individual employees arc not 
IWIlbg their obligations to make themselves available for su5ciex overtime service 
to satisfy their average time paid for in the test period: 

then the Carrier ceeds to dcciine their monthly cltims on U 
bas& pay the displacement allowance which the Carrier calczz~ates to 

‘The Carrier also submitted numc~o~~s arbitration decisions that equate “rompensation“ 
with “rate of pay.” It is apparent that arbitral authority is split on tb& issue. 
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be CO~WX, and let the displaced employee appeal the Carrier’s 
declination ifdesired. 

The ‘KU argues: 

It is not appropriate for the Carrier to paint all of the displaced 
employees with the same broad brush, as it has done in thjs dispute. 

The relocation of the clerical functions invoked in this case was anticipated by the 
Carrier in its merger application to the ICC, the TCL notes. The transfers of 
func:ions between the BN and SF seniority districts would have been prohibired by 
the coliective bargaining agreements were it not for the ICC-approved merger, and 
I&or prot&ve conditiens were imposed as a quid pro quo. There can bc no &puts 
that there was a “transaction” as defined by N2w York Deck. and the employees have 
identified tkts (reduced earnings, as determined from their pay stubs) that 
demonstrate that rhey are in a ‘Xvorse posirion.” Therefore. the Orgarization asserts. 
the Carrier is obligated to compute the TPAs for the 26 claimants, 

The initial issue that must be addressed-because it is central to the other issues raised-is 

the hrptation of the word “compensation” as it is used in Sections 1 and 5 of the Nerv York Cock 

conditions. Both patties have cited numerous arbitration awards on this issue, and the cited awards 

are contradictory. Thr decisions rubaitted by the Ctier hold that an employee moved, following 

a :ransaction, to a new position at the m rate of pay is in no worse position with regard to his 

compensation-essenhliy equating “rate of pay” or “hourly rate” Ml-i “compensation.” The 

decisions submitted by the O&zation give a more expansive debition to the term “compensation,” 

specitically stating that it includes overtime pay. 

We are inclined tn adopt the more expansive definition. Clearly if the ICC had intended 

“hourly pay” or “rats of pay” to be the criterion for assessing an adverse impact on employees 

affcotedbyatrmsaa& they would have used one of those phrases in drafting the ~Vew York Dock 



conditions By ushg “comptsation,” the ICC must have bad in mind elemen-3 in addition to straight 

ho& wages. The word “compensanon” is bread enough to include shift differentials, allowances, 

overtime, and OI& elements cfpav. in? addition to the contra,rually pro\%ed hourly rate. Exceptions 

to the mcluslon oto# dements ot’coqensation are very narrow,’ 

Its is intmehng tn not.~. that the; hro%icr d&iti;ln of“conpensation” rodd conc&ably n-am 

that an employee moved to a lower-rated job with a lower hourly rate of pay following a transaction 

may not be entitled to protective beneiits qmder New York Dock. Such an employee could receive 

allowances or a shift differential or sufficient overtime work to more than make up the deficit in 

hourly wages. Csizthe Carrier’s defmLJon. this employee would be in a “worse position” because 

his rate of pay would be lower Using our det%tion. this employee would not be entitled to a 

displaWnent ailowsnce. 

With overtime payments included in their pre- and post-transaction “average month& 

compensation,” and with the evidence f?om their pay stubs that tbcir Mmings declined in close 

yroximitq tu the uiuurr;:iuua, tl~s chiuwarl~s have established ar least a reburrable presumption that 

they are displaced anployees entitled to ,vvW Ywk LJcck protest& benefits. At that point. the Carrier 

was obligated to compute the TPAs for compemation and hours paid, as requested by the 

Organization. It strikes us as common sense to apply the ptipie Refbree Bernstein articulated years 

ago in Docket No. 62 under tbe Wathrngton Job !Vo&cticn Ag~2mmt: “In the normal &?d usual 

ease, qplying tkm formula of Se&on 6(c) [which corresponds to Seaion 5 of N&w York Dock] cvill 

‘Neutral John B. LaRocco (lTCrmd.bfhxri P~~ifcNmon Pucf~ic, March i. 199s) has 
indicated that one ofthe vay narrow exceptions to compensation to be included in the TPA is 
cxt-aordin~ty nvrrtime worked in anticipation of an imminent msaction. He added that the 
Canier would have a “w &&“ of proving that the overtime was linked directly to a 
transaction and was not part of regular. recurring, or casual overtime. 
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show whether an employee is ‘in a worse position with respect to compensation.“’ The criud 

language is unchanged from the itiishington .Job Prorecriotr .4grwmenr. 

Tix Ctier has arcgued that the ciaimants’ reduction in monthly earnings is umelatrd to the 

uansaotion The BNSF’ says the claimants Mlure to qualie for the avvlahle overtime work and 

al&d refusals of overtime are responsible for tbe earnings d&cits. The Carrier places rtrnne 

emphasis on t.3: fact ma! the amount of overtime acrually worked in the affected seniority districts 

incraased subsxmially after the transaction. and the empioyees had ample opportunity :o earn 

compensation equal to their TPAs 

The overtime fiprcs cited by the Catt;n (and unrefuted by,rhe Organization) do suggest rbat 

overtime certaidy did not diminish in the affected scr;loriry districts. However. the figures alone do 

not show ifti overtime was &able for the 26 claimad wage grades or if individual claimams had 

suffKmt seniority to be awarded the overtnne~ As the Organization suggests, a cue-by-case 

imdgation for each claimant would be necasary to de&erminc iftheyfailed to meet their obligations 

to mske themselves available for senicc. 

Even if a closer iaspcaion reveals rbar there was sufficient overtime suitable for the claimants’ 

wage grades and seniority, there is the issue of the claimants’ failure to quahi for the particular 

overtime work available. The BXSF points out ‘hat the claimants had, on their own initiative, 

quabticd for overtime work on other positions prior :o the transaction. and argues that they bad an 

ohlignt.ion to do so once again after the transaction. We do not agree In the absence of the 

tramaction, the employees would have already been qualified for enough overtime to maintain ttir 

customary ear&p. It was the transaction that put them in :he “worse position” of no longer being 

qualified for an equivalent amount of overtime. 
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We a]% reject the Carrier’s aryment that fluctuations in cunixgs are normal and. therefore. 

III occasional drop i? ear&g does not mean an employee is “displaced” We End that the New York 

Dock conditions require a monthly dcterrr%tion for tk duranon of the protccrive period as to 

whctber an individual employee is in a “worse position” with respect to compm.~tion, i.e., if his 

monthly earnings are less fhon his monthly wcr~~c cem~ensction in :hc tat p&cd. 

Therefore the Carrier mst wmlxtc the TPAs for each claima!% This amount must include 

all cverdme wcrked during the test period’ and dunng :hc protective pcrlod~ Ln any month that a 

ciaimant’s compensation falls below his 7P.A. the Cartier must pay a Gisplaccment aliowancc. The 

only exception that would allow a denial of the displacement allorvance is if a cltinant :efuseS to 

work overtime & w&-&lt h & m and consquently does not wori enough hours in the month 

to match hi3 TP.4 for hour3 paid. 

Asamemsto miohnix the amount of protective benefits it must pay: the Carrier is entitled 

to require employees to qualify for the available overtime work-on the Carrier’s time In the 

absence of such a requirement, however, the Carrier may not shift the burden onto the claimants It‘ 

they do not work their TPA hours because there ir in&Gent overtime for which they are already 

qualified. 

‘The Carrier objects specif1c3l~~ to in&ding the overtime earned by Claimant Usnick 
tvhan he worked during tie vochcn period, icsisting that this ww M cxtrrorkii payment. In 
the absence of evidence that this ovenime was due directly to an imminent transaction, we &nd 
that this payment must be included in his TPA. 
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AWARD i 

The Carrier shag compute the TPAS for each claimant. The claimants 
are presumed to be displaced employees in any month in which their 
compensation falls below their TPA for compensation, assuming the 
claimants have made themselves available for service for their TPA 
hours. The Carrier shall pay a displacement allowance in each such 
month, unless the Carrier can prove that the monthly decline in 
earnings was due to factors other than the transaction. 

This award shah be complied with 30 days after its effective date. 

Date: May 1, 1999 
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