DOCKET ¥0. 125 --- Decision bty Refzres fevnstein

Lighter Captains' Unizn, Lcezl 996,
I1.L.A., AFL-CIO

)
J
)
and . )
)
Erie-lackawanna Railrzcad Company 3

QUESTION:

“Interpretation of Sec:icn 1 of the Azreemzat cf My, 1936, Washinaton
D.C., relacive rto an erpicrez baing deprivzd of his employwent a3 3 resuls
of 'octher cauvses,' and his right to continze receivinz 5 coerdinaticn alice-
ance that had alrsady been estatlisned,

"Interpretaticn cf Section 7, (¢}, 2, of ths 'Washingtca Agreement,’
relative to an soployse bezing deprivad of his smployrent and entitled teo a
cocrdinaticn zllowancz. Alsc, that portion =f Sectizn 7, (&), pertainirg to
an employse who is despvived of kis employment within three yecars frem the
effective date of the cocrdinzticn., Turther, interpretation of Seccien 7 (j),
referring to ths five specific centractueal r2asons for the cessaticn of an
establisned cocrdination allzwance. :

Iﬂtcrpret tion =f Sscticn 12 of the 'Washington Agreement', relative
to the carrier's rearrangesent of its forcss, during the time that it was in
the process of, and anticipating & wzrgar.”

FINDINGS:
This case must 2 rezd with Dockess Numberzd 1032 and 109.

(a) The same allz

z 5 made of a vieclaticn of Section 12 baszed upon
the sama occurrenca2s; th

icn 1
disposition ~=~ denizl -~ is alsc the same hers.

(b) The May arnd Aupust 1942 clains of Tapzain Murphy are denizd for the
(

reascns set forcth in tha "findlngs fay in Dockat No. 109.
s '

(c) Three other Lighrer Caprzins claim "“zdvarse effect,” ons starting
in Jun2 and two in Auzust 1962 and subdsequsnt months, As in Dockst No. 106,
the Carrier zsserts that the radection ia work oppevtunity feor the Claimants
was due tc decrsassd lighterzze traffic in New Yerk Earbtecr, Ths patrern
demonstratad in Docket No. 109 for 195 was repeatzd in the months in 1963
for which claim is made hare with tha difizrsaze cnly thzt in 1952 the decrease
in teanaze Randled was evsn more Zdrastic a3 compared with the same months a
year earlizr; and in each instance ttere slsc was 2 drop in tonnige from the

months preceding.

ther prodlem. On

(¢) One other clzimant, Captain Hiz
h ization iy for the pericd

his bohali th: Crgani



January 1 through January 27, 1963, Ths Carrisr denied the claim on thz
ground that kis lcss of eawrnings was duz to a strike by the ILA during that
peried. It argucd that his losszes terz duz tc s reasca othsr than the co-
ordination and hence Section 1l is applicabie.

In fact, Captain Hizhlend had alrezdy reccived Secticn 6 zllcwonces for
prior pericds. (The Or_-miza*ion's references to this as & ‘cocrdinatien
allowance” underlinas the confused terminsliegy invelved in this set :f cases;
that azspect iz discussed in Dzcket No. 103, and tha discussion is pertinent
here.) As Docket No, 67 declares:

The five year protzcticn period for & dizplicad emploves would maka
little s=2nse and provide little prevecticn if sach subsaguenc loss

of earnings in tn2 pzriod had o be dirzctly rslared to the coordi-
nation. It is tha fivst adverse efifescr 2f a ccordinacion which oakes
the employee eligible for the baneiirss ¢f Szction 6 {See Section Z%c¢)).
Theveafcer the protection of thz Agreemanr is Wis for the specifizd
five years in the ordinzry case. {(Emphazis in original}l

No contention is made that the strike zccurrzrca makss this cther than '‘the
ordinary case ,"” But such a contentisn would net bs parsuzsive in view of the
showing that cther Iig-:er Captaias did seme non=strock work durirg the period
and that Captain Hizhland s place on the senicrity roster was substantially
lowered by the mergsr o f t‘*e resters, to sayv nothing of the effect of the co-
ordination itself. Perhaps it is worth emghasizing that the grther Clzimants
in this case and in DRockar Nc. 109 had dcmn:tra:-d no adverse effect whan the
coincided with the first

new factor--reduced tennage handled by the Carricr-
months in which adwvzrse effect was claimed. Rat Capzzin Highland had already
demonstrated adverse sfizct which thereafter przsurptively IS accountable for
diminished earnings for tha full protective pariod

DECIS ICx :

(1) Section 12 of the Agreemsnt was not wviclated and the relief scught
on that claim is denied,

(2) The claims of Captains Rebinsen, Gicrdini, Dittmar and Murphy a r e
denied becagse the. alleged worsening cf pensation occurred a substan-
tial period after the ccordination was e and was directly traceadle to
decreases in the Carrier’'s tonnaze handled ty lighter, scow, 2nd barze. Hence
the ccordination has nzt been shown to ke t use cf the Claimants worsened
position.

(3) The chin of Captain Hizhland is sustained. Having established eli-
gibility for a Sectien 5 allewance, rh2 Januzry 1963 strike did no: cancel
eligibility €fsr the rezsons stated in Dozkzr No. 67 in view of the fact that
others in his ciassificasion werked during ths strike period.

1. Tha rationala for zand conticued it f thar holding is discussed in

the opinicn i N Dockat ao.129.
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DOCKET NO., 120 --- Witndrauwp

Pennsylvania Railrcad Cecmpany
Lehigh Valley Railroad Company

)

)

) Parties to the Dispute
vs. )
)
)

Brotherhood of Railway and Steamship Clerks

QUEZSTION

1. Should the Carriers’ proposal for the select?& and assignment of
employes set forth in Sections 1 (a), (b), (c), (d) and 2 (a) cf the propssed
agreement (attachzad hereto as Exhibit “D™) be adopted for effectuating the
consolidation o f Peansylvania and Lehigh Valley accounting facilities, ser-
vices and operaticas?

2. In the event it is determincd that the Carriers’ proposals concern-
ing the selection and assignment of empleyes should not be adopted in their
entire ty, or if it is determined that other matters contained in the proposals
of the parties (Exhibits “D” and "E") must be included in the implementing
agreement rcquired by Section 5 of the Washington Agreement, what revisions
or additions should be adopted for effectuation of this consolidation?

DECISION:

Withdrawn.

DOCKET K0. 127 --- Decision by Referee Bernstein

Brotherhood of Railway and Steamship Clerks,)

reigh_t Handlers, Express and Station )
mployees  ys. )  Parties to the Dispute

)

)

-
St. Louis Southwestern Railway Company

QUESTION:

“(1) Shall affected employees who have insufficient seniority to obtain
and. retain a regular assignment in the coordinated operation be paid a Section
6 Displacemznt Allowance in these protective period months in which they per-
form service?

“(2) If the answar to question (1) is in the affirmative, shall the Car-
rier now be required to pay Claimants Carson Bell; J. C. Booker; Z. F. Burford;
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J. E. Hargis; Jehn Luke; Saw Miles; 0. J. Peppers; J. U. Redgers; G. B. Tillery,
Jr., and J, W. UWest, a displacement allcuance for the math of Jancary 1952, and
each subseguent menth therealter in which they serform service in ths protective
period, ratker than a combination displacement-¢osrdination allowance which is
now being paid?”

FINDINGS:

Without dispute twenty=-3ix employees who had held regular positions lost
them dc= to the coordination of Cotton Belt znd Southern Pacific ficilities at
Dallas and were unable to obtain other regular positions. Sixteen of tham elected
to take Section 9 allowances by resigning, an opticn open only to empleyees eligible

. ’ "% s . ' : . .
to receivz a Ssction 7 "cosrdinatiecn @ ld.manmer as enplovzes deprived of erploymont.

The ten remaining furlaughed™ employees pearformad extra work as it becamz available,
The controversy here revolvzs around Scc tion 7 (h) which prevides :

If an employee who is receiving a coordination allecwance returns to service
the cocrdirnation allcwvance shall cease while he is 55 reemployed and the
period of tim2 during which ke is so reempleyed shall be deducted frem the
total period for which ke is entitled to rec=ive a coordination allscwance.
Puring the time of such reemployman t however, he shall be entitled to pro-
tection in accordance with the provisions of Secticn 6.

The Organization claims that in any month in which the furloughed employees
performed extra werk they were entitled to Seczion 6 allowances for the entire
month . Howaver, the Carrier interprets Section 7(h) to mean that the Section 6
and Section 7 allovances are to be proracad and a ccembinatien of both paid depend-
ing upon the proportion of the working days of the month in which the employee was
working and not working.,

Section 6(c) declares that “Each displacement allowance shall be a monthly
allowance determined . . .''[and the formula follews.] In effect the cmpleyee
receives a guarantce that his post-coordinaticn compensation (earnings plus allow-
ancc) will be no less than his test period avzrage coempensaticn., Section 7 (a)
provides for a “coordination allowance . . . which . . . shall be a monthly allcw-
ance” equal to 60% of the average compensztion in the twelve months in which the
employee worked preceding displacement.

The Carrigﬁr ‘argument turns upon what it claim; is the literal mearing of “the
time of such r‘eemplcyment" in Section 7 (h) which it takes to mean the days actu-

“ally worksd. The Organization counter; that (1) both Sectien 6 and Section 7 al-

lowances are “monthly allewance” [s ] zud so cannot be prorated and (2) in Docket
No. 9 the Committea, without referee, held that in these circumstances Section 6
governed cempensation and rejected a carrier centention that a combination of sec-
tions was to be used.

A furloughed employee, under the rules involved here, is one who formarly held
a regular position (wvho has excra wark available to him); an extra ewmployee is
one Who works extrz as opportunity oZffers but never has held a regular posi-
tion. Only furlouzhad employess are invelved in thiz case. The Carrier as-
serts thzat it hcs no furleuzh cr o:tra list. But Rule 15 refers not only to
“furlouchad and extra cmp loyee s vut to "furleugh and extra list” as weil, (See
Scetion 15-4 and 13-3).

i



The Carrier herz argues that Docket No. 3 invelved a rzzulzted exXtra lisc and
“thus the telegrashers in that case ware not furlsughsd. The numbar =f rea were
regulated to conforn with work avzilssle.” Feor thar tezzson, 1t is arzazd, the
Comnittee "evidantly’® dacided thart the clzimants there “wers nor” deprived of en-
ployment. But neithzr party in Decker Neo. 9 adverted tc the rules provision for
adjusting the exira bozrd to the needs of the s2rvice. Cn the contrary, 25 2 re-
view cf the record ¢f thzt czse shews, the Carrvier in Decket Ne. 9 srguad thar
the extra list vas u:duly enlarged so 55 to pravent forfeiture of senicriny; se,
the Carrier declared, "the precrice [under ths then applicszle rules] was teo mzia-
tain a greater numbar cf erpleyzes on extra lists thar wes necsssary tC protect the
service . . . . Under this praczicz a telzgrapher could ramain on the =xtra list
for msnths or years without perforaming oanv service whataver. . .° Such a situaticn
does nct edd up to a regulatzd exrrz board,

For is thare any hint in the argument of the parries or th2 Cemmittee diszposi-
tion in thzt case that Section 6 was zpplicable via Sectiocn 7 ¢h). The Czrrier's
argumznt here is that the former vregular erpleyees who were umzble "to obtain znd
retain a ragular assignmant but . . . revsrt (led J te and perfcrm service from the
extra list'" were Secticn 7 employses whe wherz called to service came under Sectien
6 ''while actually working."

The psrtizs in Docket No. 9, in the agrzed stztexent ¢f fact:z, recired the sit-
uation of ona emzloyes whesz situstion was "illustrativ: of the principls upen which
the parties are in dizagzreement.” The statexant reportsd that for several months
after the cosrdination no exployze wzs zffectsd. A posircien was asbolishad and {45
holder bumpad tir. lull; Mr. Hull chtain=d ancthar ragelsar posicion for several raﬁth=,
but was bunpzd and wznt tc ths extra list in mid-Necvrembze 1937, In mid-Januzry 1938
he again cbtainad 3 regulsr pesition for abost a month) sgain he went to thz extra
list., The agreed statement recites that the parties agreed cthat Saction € applied
so long es Mr. Hull was in a regular positicn; 'they sr:s in disagreement as tc whecher
Section 6, Section 7, or a ccmbinaticn of both szctions, zpplies during che perieds
Mr. Hull was unable to retain a rsgular positicn and reverted to the extra lisc.” It
was this disagrezement that was resclvad by the Cemmittee's dacision that Secrion &

alone applied.

Scction 7(c) may seem to have applied, as the Carrier argued, bescause Mr. Hull
lost a position when bomped by a senicr explcyee, But it wias hald that Section 6.
applled, tha only-possible explanaticn i35 thar by virfus of his scatus as an extra
empleyvee he was+fegarded as "‘continued in service’ and therefore coming within Sec-

~tien 6.

Carrier members argued here that the record in Daocket Wo. 9 dc2s net show 2
month which is cosmparable to tha situsticn here: whan seme days were worked is an
extra and other days the CﬁDIO}cu was idle and thus arguably in a Secticn 7 status,
in the extrz catzgery for the eatire month;

However, in Decerbter 1937 Mr. Hull was & z

the decision is clear that for that month 2 S2ction 6 allzwance snd cnly a Secticn
6 allovance was Sus him, The prcbabilicy iz that he did sems work during th: conth
as an extra and that is the implication ¢f the agreed stacemant (see p.Z).

. ’ ' , > t
The major difficulty in Carrisr's
agreemant of the Covrier and Orzanizac
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may feel that
tttat Secricn

I am vnsure that the

The Carrier
a mutual agrecment
application of Szction 7(%").

inasmuch as the partie
7T was applicable it |
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Fhy o

Sectiocn 7{h) wculd seem not te yield a diffevent resu
benefits in this Anrcemznt are cast in terws of 'ment
ments. The formelas, especially for Section € zllous
were struck and that the allowances sre at bast an zp
should get. So, for example, the schedule of c¢lizid

7 are:

length of Service

1 yr. and less than 2 yrs.

2 }’rs‘ ” " lf 3 "

10 " " " 13

15 yrs. and over

&zr

when parted frcem their resolar pasiticns {alcheezh in argq.Lnt the Organization

casts some deubt as to how agreeable ir w2s to this characterization). under the
precedant estadlisned By Dockst He. 9 the capleoyess’ rizhts were not governed by
it but by Sceticn 6.

The Carrier argues, in this czse and Joeker We, 139, chat the Organizaticn
cannct have the advantage cf siuteen vesignatisns with Sceticn 9 allevancss, which
wers preopsr only If the exmpleyeas vwere eligible for Sacrtien 7 allovance arn 2
ject Sectis i ble to ¢t e when the very sam2 thing hap
loss cf a re ove the furleough list. Without
tion tP; Ca f thcsz it and the Ovganiz
could bz sc gre2 that Lf thez Carricr suifer
nancial th ant 53 piyTants might be returnanla or
deductib the © 5 D cr thliz dgreecent; I invited the Car--
rier to present evidence ov agraemant on this point; but, aftzy I sdvized it that I
would not overrule Doclizt Mo, ©7 as it sugjestsd in Dockes No, 129, iz did ast do so.
‘It scems rather guesticazble that such a showing <2n Se made in this case. The
Section 9 allowances are rthe eguivalenc of frem three to twelve ronths' pay, depend-
ing upsn the individual's lzngth of service in corparisen with the Sectica 6 guarantes

of 1004 ccmpensation fer {ive years., To bz surs, the latter is reducible by actual
earnings, Judging from the fact that the ten empicyezs who rerained their employ-
ment relaticnship have subtstantial claims znd that appareatly there were many days
when they did not work, Sectioa 5 claims are substancial dia this group. Hazd this
group been twenty-six rather than ten emnloyees, Sectien § allcwances would be guite
large feor the sixteen and larger for at least some of the remaining ten than they

s sezmid tc be preoceceding on
s entitled to insist upcn the

eement was so complete.  But,
it. All of the formulas for
hly allcwance™ or woathly pay-

nces, indicats that cempremises
proximation of what each employce

ility and benefics undar Section

Period of Pavmant

6 months
12

18
6
s "

606. "



The crossness of these categaries argu2s afainst their baing subdivided into
fractions mzasured in days. Givea tbe terminolssy aand the rough justice the al-
lowances ware to pavferm, Lt scems qu‘tﬂ anlikzly cthat there was any intention
thar allcwances b: made on a daily basis. lMexeever, Carrisvs produced not cne
inscance where such am appsrticament has Been mad: during the almost thrze decades
of the Asrecment's existence.

DECISTON:

The Claimants, regular pesition holdars who reverted to Carrier's furlough
list by virtuz of the cocrdinaticn, are elizible for Secction % benefits and not a
combination of Section 6 and Secction 7 benefits as & matter of interpreration of
Section & {a) and (c}. If Secticn 7 (h) were applicable the vesult would be the
samsz. : :

DOCKET NO. 128 --=- Decision by Referce Tornstein

Brotherhood of Railway and Steamship Clerks,
Freight Handlers, Express and Statien Pmplo)on

and Parties to the Dispute

Joint Tecxas Division of Chicago: Reck Islaud and
Pacific Railrcad Company - Fort Wcrth and
Denver Railway Company and Houston Lelt and

Terminal Railwvay Company

QUESTION:

“Claim of the System Committee of the Brotherhood that:

U Nt Nl e N Nt N 4t

"(a) The elosing of the Joint Texas Diviszion of Chicazs, Rock Island and-
Pacifiic Railrcad - The Fort: Yorth and Denvar Railway City Ticket Office at Housten,
Texas on June 20, 1963 zand the transferving o i the workinvolvad thereat to the
Ticket 0ffice cf the Housten Bz21t and Terminal Railway is a coordination of sepa-
rate railroad f#®ilities and subject to the termsz end conditions of the Agreement
of May 1936, Washinzton, D.C.

“(b) The Carrier violatzd the terms and conditioas of the Washington Agreement
when it failed to furnish a Section & Ngtic2 ¢f intendad coordinztion and failed
and refused to apply the terms and conditvions of the Agreement for the protection
of employeesaffccted by the coordinaticn,

“(c) The Carvier shall now be required toﬂnply all the terms and conditions
of the Agreement tc the coordination invclved.™

- 190 ~



FINDINGS:

The Carricrs cperated & City Ticket OIfice in Fauston which it cleszd on
June 30, 1903. Acg in Docket 125, there wzs a Termizal Ticket Office which imgo-
diately shoucd & great inzrease in sales even though the Carriers' toval sales
in Houston cdaclined in ceompariscn with tne corrzssending weouth of the precading
year. The sole dilflerence botveen thi:z case and Doclizr Vo, 106 is that the Car-
riers had no ticketr faecilitiss available to ir in Houston ober than the €TI0 and
the Terminol Ticket Office. The disposivion of this caze is governad by Docket
No., 63 and Doclket lo. 103, :

DECISICN:

(a) The disccntinusnce of the Joint Tewss Division of cthe Chicazo, Reck Island
and Pacific Dailrcad - The Fort Werth and Sznver Railway Cilry Ticket Qffice at
Houston, Texas and the transizr of its cporetizons and services to the Houston 3zlt
and Terminal Railway Tlcket Office censtitutzd » “cecrdination.”

{b) The lock of a neotice cif cosrdinatizon and 2m agrzewent batween the Organi-
zaticn end th:z non-applicaticon of the banefif provisica: of the Washington Aor ament
constituted viclaticns cof the Wazhington Agrecemant '

“{c¢) The Carrier is dirscted co pay full back psy {i.2. btased vpon the average
of compensaticn earned in the 12 months precodiaz the dates of zh changas and in-
cluding all! fringe benefits and improvemsznis in pay = inge
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less actual wzges and/or benafits received, to all ewpley
auvthovized cbangcs until Sectien & nctices arz szrved aud a Se
agreecrent is achieved. The protective corcitions uander the U
shall be in force through Septemner 29, 1663,

The Carrierz are further directed te s2pve the requirad motices and nepotiate
the required agrcement. : .

DOCKRET NO, 129 --~ Decision By Referee Fernstein

Lighter Captains'.Union, Local 996,

)

I.L.A.) AFL-CIQs )
) Partiss to the Dispute

and )

)

)

Erie-Lackswanna Railroad Company

QUESTION:

“Interpretation of Sz¢. 1, of the Aprecrvent of May, 1955, Washington, D.C.
relative to thn termination of established ccerdinaticzn allewance during the pro-
tective period.”
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FINDINGS: 2

The 12 Claimante, 1
and June, 1%C1 shor: 1) 4
paid tham Section 6 dizp
tion allewvznces” in the

ings fell telcy thelr te
discontinued in Jun2 and

Ar is is wherther
of dis c £ ailoiansas on tha
saticn were attrituzuatle
Bew York harber oy the C
permits the diccontinuant
cocrdination} not within

ton Apreemznt.

As noted in Decliat Mo, 125, thz raticnale 3f
is at odds witn such zn applicoticon cf the Agreen

The Washington Agrzement strikes s balance teiwezn the interszts of carriers
to merge facilities and szrvices 30 25 to a2ffecr.at2 sccoromies and the interests
of employees nct to tear the full Srunt cof such chinge:s. Although the azreament
is romarkably 1ell cemstracted, 17 necessaelly mode corpromiszs; in order to make
the Agres~ant vorkable, som? general categeoriss had t2 be constructsd which would
cover a variety of situations,

At the cutser in Sectien 1 che parrvies declared th2ir incent to “provide al-
lowances” to employees "zffected oy cccedinaticn’™ rur that the kenafits “zre to
be restrictzd to those changss in cmploymeacr . . . solely due aad resulring frem

"
such coordinztion.

3 continued In
the effecrive date
icn, in 2 =crse po-

It also declares in Secticon A that "ns employ
service shall, for a pericd not exceeding five yeo
of such coordinaczion, be placed 1
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close of the five yezrs spzcified;.

The reascning wes that the five yzar protc for a dizplaced em-
ployee would make little senszz2 and provide lite if cach suhscguant
loss of carninzs in the pericd had o ke Z2irecrt the ccovdinaction.”
Impliedly once an employce {5 adversely 27 ar guasrantec applies
Any other constructicon would meke the aAzre ely awiuard znd per-
haps unvorkadle., If svery sabssgusnt loss zars bad to bz traced
strictly o th2 coordinaticn, a lozical na showing 45 -o ths
position the 2mzlove2 would nave k22a 1o wit ation. So, vwhars tud
carriovs morae facilities ond szemizricy 11 zavarza effect would




require proof as to what esch carrier's business would hiva keen {a.g., how the
lessencd torrage woald have divided bacweon the 70 perged cac¢rizrs), what thair
metheds of "Putdf101 ticuld have becoya 1f net comeined and how these weuld have
affected zzch claimant {e.g., whera the c¢laimant stocd on his fovmer senferity

- - r

1ist, ko it would Fave changed due dna T
discharces, and what his nmpl sment o and carniags wou
account ths rates it wnu] have teen paying if tn: marge

Of course, tho Ajreement deos not reguire such imposs-ble shewings. Rather it
constructs a comparacively simple test: displacamenc {met Just any cisplacemant,
but ome brought ca by the cocrdination) acd 1mparred czopensaticn {(3s measuraed,
rather rcunle, by zomparing test paviod aversg: garnings with those for
the meath for which claim i3 quL). Tho benefi : ths differance betwesn the old
average and the post-ccordinaticn actual carnings if the latter falls belew,
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tion) would have bezn as 'ﬁpﬂr*d with the uncoor
ordination raduced work cpportunities han L
relative work opportunitics cf scm2 on
25% depending upon how o .any Captalﬁs fr
therm on thz seniority lis

drop in tennage znd the
as reduced more than
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ted oparations., For the co-
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rrier were insarted ahead of

ity, that elizibility can

v2 pariod. (A totzl lack
present a different case

r, wherz-~as in Docket

a substantial period

creasie in tonnage han-

Having already established their Section 6 ¢
be presumed to fontlnLe fer the duratica of the o
of work for causes beyond the control of the Carrie
--but that issue is not tefore me,) As a2 przcrtical ma
Nos. 109 and 125--the first claim of adverss effect oc
after the coord1nat*0n Tand coincides with the demonsctrib g
dled, the policy of Sectien 1 seems tc me tc require = finding that thaz exployees'
reduced corpensation is net due to the ceorlination bur stems fram the Carrier's
diminished Susiness. -Such a scheme scems to harmonize t% compe ting purpeses of
the Agreement in a practical manaer. Altecrnatives to this method or applying the
Agrcemant cppcar to make it almost imsossible for one party or the other to prove
cau
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its caze be employmznt changes are affecrted by <o meny factors, Thus if Sec-
tion 1 is rc:d to preclude benefits unlass 100% of the employees’ 1loss can be shown
to sten dircctly from the cocrdinztien, employeas ccould almsst never estzblish

3
eligibility, ©n the othar band, if ac any time follewing a coordination an employee
who is continued in service bas compensaticn talew the tast pericd average he thera-

by establishes Section 6 eligibility, a cavrier could never successfully assert
Section 1. Both sections must bte given moaninz in a reascnable and ungrudging way
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if this.Agreemcn: is to scrve its purpases witnzat Bziag bogzed deen in lengthy
procecedings. .

As noted in Decker N, 106, Carrisr: argue “hat the decision of tn: Committee
in Docket Me. 17 weakens, indeed Zestrsys, thz prscadzet valuz of the holding ¢
Docket H¥o. 67 (point 3}, As furthar uwoted theve, I agree that Cozvirtze cecislons
withour a referce constiture evan strengsr precodeints shan decisisns by refereces.
(Perhaps ic should te ohizrved tnat 1 have no reedllecticn, and nething in the
transcript szhovs, that Declket Me. 17 was claired to nz pertinent whon I was con-
sidering the issue in Docirzz Ne. 57, Had it bezen put in issue, I surcly wreuld
have c01sid:reé atnd discussed it.}

The Ceimmiteesa rzld in Deocitst No, 1

Neither the closing ¢f che agensy in Howswd ner the trarzfar of the
telegrapher positica at Walsenbzrg to vz Lcolorade end Southern  [events
subscquent %o the DLNIEY gnd Sancz Fe cogovdinatien ac issue in the cass
was the rasult of, ¢y relatad te, the Talmz: laks cocrdination and thay
will not enter into the cemponsarion calculaiion a5 used by eithar parcy.
Larriers contend that this mzan: than vhere Sccrien & payments 2re being paid

any raductions in compaasation attrit.tatle te other suopsegqient causes are not to
be included in thz computation of the Section % allewarces. (They argue thae this
reasoning also applics in Deockzts Jumberszd 123, 123, anl 139.) Ths derziled ex-
planaticn of bow the decisicn was meant to 23ply ‘no evideancs was presented on hew
it was applied) is mere ingenicus than cenvincing.

The holding of Docke: Wo. 17 guornzd srvov2 i3 not sntirely clzar by its2lf. Ihe
record of the case reveals thart the Carrier centended for tha very preopasicion 1t
urges here that tue Clifmaat's lgzses stcributakle tz the subseguent non-coovdinas
tion shutdown at Howvard znd tre trznsfer of thz Jalsanbers second trick positic
should be excluded from thz computation of the zllsvances governed by Sactien 5,
Twice in its sabmissica tha Cavrier argued chat the corpansatizn losses caused by
those two Pest-ccordinaticn cccurrences musst 52 tzken ints consideratien,”'= (Tha
Carrier argued that the lanzusze of Sccrion 1 called for such a vuling,) But-the
Committes held that these occurramczs "will not entzy inte the compensation caleu-
lation as used by e2irther pavty.” Vhen th2 csatenrion is matched with the decxz.lcni
the decisicn sccms to reject thz Carriar cemceantiosn.  Pence the Cemmittee's holding
in Docket No. 17 doos act undermine th: rglicding in Dockec YNo. 17. To the extent
that it can be é‘c1pka*ce, it prebebly supnpovrrs Dozketr Ko, €7 at any rate, the
effecect claimed for it by Csrrizvs Is dukiovus, at ta2st. Hence Docket Yo. 67 appliss

SR
and requires that the claims %2e suscained,
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