DOCYET MO, 130 --- Decicsipgn by Noferce Borpstein

Trunsportatlm Communication Employees Unicn

and Parties to the Dispute

e e i P

Erie-Llackawvanna Railroad Co.

QUESTION:

“Are employess who were adverscely affect2d by the change of employsant when
the Erias~lachkawanna Railroed Company censsiidared the feormer DL and W Rsilroad
'"WF' Office, Binghamion Passenger Staticn, Binghamicn, New York, with the former
DL arnd W LEast Binghomton Yard Ofifice, Binghaxson, Vew York, into a n2v ccmounica-
tion center knuun as 'QD° Yard Office located in the formzr Erie Railread C mpany
Freight Yard CfIice 2% Binghcmren cntitled te the protection afforded emplcoyees
by the lMemorendum Agreemont of Septembar 11, 1961?"

FINDINC
(a) _The Merits

In Finance Docket No. 207C7 the ICC imposzd the New Orleans Union Passenger
Terminal Conditions when approving the mergsr of the Erie and lLackewanna in Sep-
tember 1950. Thz parties to this case cxacutoed an l""plernantino— Agreement on
Septembar 11, 1361; that Agrecmicnt mada sr-cc1fi kew the Washington Agrezrent was
to be applied. The controversy here i S waz thar U’]E':Im"‘lr.."‘@l"tl"" Agrezment govern;
the elimination in late 1963 of the former Lackawanna Bimghamion Passenzer Station
"WF'" Office and the former Lackawanna B aghzmrton Yard Offlce vhich sware conscli-
dated and relocated at what had been the Zrie Freight Yard Office. In accemplish-
ing this change the Carrier abolished the positiens at bzth discontinued offices
and bulletined three seven day positions zad sne relief position at the new Q0"
office, resulting in the loss of one jsb and an alleged "change in enployment” for
all the employzes formerly assigned to tre pesiticns which  were  abolished.

#

The QOrganization contends that Articlie Ill, Scction 1 of the Implenznting Azree-
ment extends 1ts..,.;prot-‘ctwcm bayond that of the Washington Agreement to “any change
of employment by reason cf Cth e ] merger . That section reads

Any change in empleyment by reascn of this margar contemplated by the carrier
subsequent t o thzeffective datz of this agresmeac shall be subject ta the
procedures set forth in Sections &4 and 5 of the Agreement of iy, 193¢,
Washington, D.C. (hereinafter referzed to as the “Washington Agreezent').

The Carrier responds that ths lanﬂLag~ is not susceptible to such an intorpretation
and that only Scctisns & ard 5 o rshringten Agrezement, calling for notice and
an inplementine agreament, ar ot of the Arvticle., That ergument is persca-
sive and is recenforced by the the remainder of the Implecanting Agreement
provides procedures only for overed by the Uashington Agrecment and nc
others.



The pivctal qucsticn then becom2sr did tha coviinatidn-and relscation of the
£acllttkca constitute 4 ‘czordinacica” frhe Washinzzoe Agveevsnt terminclezv) cr
a “merger" (the co.rgspgpdatg zerm zf the Imclersncing Azrezmant}? The latter 1is
undefincd Sut spoarently contzmplates appilication of the Washicgton Agrectant term
which i5 cefinzd this wvay:
The term "'coordination” 22 uged horzin means dcint action by tvwe or more
carriers vheredy they unify, consslidate, mer2z or pocl in whole or in part
their secparata railrcad facilities or ony cof the cperations cr services pre-
viously perfcrmed by them through scech saparzrte facitities.

Nothing in this laaguazz restriccos coordinasion’ ta the combination of liks
things, alrthouegh that <might bz iz kind of comzinaticon m23€ anticipazaed, The
combining <f ona cavrier’s facilicies znd/cv zzyvicas with anocther carrier's
personnel is no 1233 2 "rergirg” or “pzoling’ than the comnining of the same
or differsnt kinds of facilities and/cr sa2rvicas, Maay ordinzry cocrdinations
require the cor‘.b1 nacicn of 'faciliries" and enploy2es in ordev to render "ser-
wices”" -- both categories ccversd by Scerioa 2 {a).

In this case the tue farmer Laclkawarna cpsratices warc censolidated szt a former
Erie facility. MNeot only dces the term as defined in ihe Agrazment fic, but the re-
sult of the consnalidaticn is the kipd te whizh the AZreenant is addreszed -- the
combination of separate corerzricas and frcilities Zcr greatsr efficisncy, and che
protection of employess adversely affected by such arrangewents. ITha formsr Irie
facility made it possible to ccmbine two former lackawsnna cperations which reselted
in a saving cf manpower. The Agreerment was xzant to apply to such transaccicn: and
any loss of carnings vhich might resul:

The Carrier atrtributes thes2 rearranzemsnts to zperational changes which re- |
quired less switching and classificaticn of ctrains at Zzst Binghanton., The remain-
ing Telegraphier werk thers was transferred to ansther eoffice azcut 130 yards frem
the Passenzor Terminal. 45 Telzzrsphar werk dons there weuld in part be duplica-
tive, the two cfficas were combined into cthe new QD" cffice -- at the former Zrie
Freight House. While related =2 the speraticnal changzzs, the combinaticn neverthz-
less wzs a2 combination cf ssrvices and facilitizs c¢f che Gre former carriers and
made pcssxblﬂ by the merger. Nor doss it change the result that the chanzes ware
accomplishad in conformity with the Eria-laclawanva-Telsgrapher rules which them-
selves ars post-mergsr.

I cenzlude that -the Cavrier wiclated the ncrize, impleraatation agreement and
other protective conditicns of the Implemzarting Azrcsrant which £allcw %e tern
and, indeed, provisicns of the Washington Agreamant.

(b) Procedure

The Carrisr asserts that the cliim was satiraly becaus2 not made ‘within sixty
days follc”Lho the last day of the czlerdar wonch in whizh compansatien less is
claimed” as roguived by a sa2parate lotrar ;;re:mcvt of September 11, 1951, The
claim letter raming individuals zllzgedly adversaly affzcesd wis daved Jaruary 23,

—



azes complained cf tock vlzce on Ccrzher 31 and Uuvembdber 7 so that
n in which acdverse effocts could tabe p14cc was novamber 1943, The
g4 lecrer was within the 60 days fellewing the last day of November

the first mon

-- 5 timely., Ioreover, the Crganizaticr pracfestad the changss even
before they took place. Hence ths allegation thet the flaim L5 barred as uatimely
{s without factual support.

The cembinaticn of tirs former lackowannz tzlegrapher cffices at a former Erie
fecility in Ringhamton censtituted z cocrdinution, Faillere te zivs the Section 4
notices and to rezch a Secticn 5 Iwcletenting Agrsevent as sgresd and vo a2ccord
the protactive beneiits to adversely affcczed evplcyzzs violated the Septemdar 11,
1961 Implemznting Agreement. Ihe Carricr must serva tha required notice, negotiate
an implermenting azrocement and pay the bepzlits calizd for by the Septe *bgr i1, 1356l
Aprecrznt to adversaly affected employees in accovcance with the procedurs detalled
in Docket No. 105,

BOCKET KC. 131 --- Docisicn by Refarze Rernste

in
Transportaticn-Cemminicaticn Employens Ynion )
vs. ) Farties to the Dispute

)
Erie-Lackawanna Railroad Co. )
QUESTION;

atk Office at Jersey City, Yew
dirazicn of Telegraph Officzs at
entitied t 0 displacement allcowances

ant dated September 11, 19617

“Is D. Leahy, vho was ewpleyed in the Tel
Jersey, prior to Szptembar 8, 1952, date of <
Hobokan, New Jarsey and Jersey Ciry, New Jeorsey
under the provision; of the Implzmenting Azreem

-
-
L
-

2
20
FINDIVES.

This cases arises out of the Ervie-lzckzuwrzan

1960 and the sar®®gensral Implementing agrcement of
Docket No. 130.

r
mber 11, 19461 in.“lved in

Pursuznt to that Agreemant spacific ivplemsnting zzresmonts were negotiated
governing the mzrger of various faciliziss, including the consolidaticn cf the former
Erie ''va" office at Jersey City and the formar Lackawanna 80" office at Jersey City
into a raw YA office at Hebokan in Septambar 1962, A total of 13 regular pesitions,
including ralizf, cparated the formerx effices; cha rew “YA™ Office required 6 pesi-
tions {(cn2 of which was not filledj,

The controversv hare is over a claim by Mr., D. Ieahy who held tte secsrd trick
telegrapher position in the cld "va' office at Jersey Cicy; another claim is beinz
held in abeyanez  Thz old “YA™ second trick pesiticn was abolished and the new TA
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office pasitions were offered first te those in the coffices abslished; Mr. Leahy

* succcaded in bidding in the secend trick relegrapbor positicn in the new of fice
The Genéral Chairmsn raguested test parisd data for Me. Laahy in Decenbar, 1962.
The Carrisr refused the information ca ths srgund :hat he was not affectad by rea-
son of rer;:r" tecause he held the samz positizsn as he did H2fsre the merzer. Tuo
issues emarga: could Mr. laahy be zdversely affecizd under these clrcumstances and
may the Carrier unilaterally dcf~d° to> withkeld te:t peried inforzmation on it: deter-
mination that the individual is ncv eligizle fzr a Szctica 6 a2llcouance?

In this torreut of chang

£e o e & an
university to damcnstrate that a few dreops remainzd tne zame. Alm:st evary canceiv-
able aspect of the jobs in the discontinued #ffices wars changede~the locazion,
hours, territcry scrved, and, crucially, the aumbar of railroszds ssrved--except the
title and the craft. Sursly onz would have no difficulry in dzciding that a first
vice-prasident =f onz of tha former Carriars had z differsnt job when he hacame the
first vice-president cf the mergzd Carrier zven if his place of work had nst chanzed,

of the Oklakoma Condi-
cang Conditicens, and the
=d ewployes™ as the cne
Corditicns 2xtends to any
tizn with respectc to his

. As ncted in - Docket No
The_language

"W, o

S
d3 benafits "if as
o

The Carricr plsces greati emphasis upon z
tions, which are comprehzndad within tha I(C-impesed Wew O
o 1

Implementing A*r*ﬂ gt <vh repeatedly rzf

to whom their proac » flew. Section 4 of th
employee vho i3 di ced, that is placed 1§
compensation and governing his work conditizn
108, this is but a paraphrase of Secticn 6 of the
of Article IV, Zcction 1 of the Inmplensncing Agrzeze
a result of thc merser an cmplovee is displaced or
from the use cf these terms in the Vashingtea lgraemc
and their interpretaticns. Thus the Carrier's argome
adversely affecred because he did not losz nhis positi
discussed in Dockat No. 103. Indeed, the quite cleax pr:
Conditions are a;a1n>t such an interprectstion, even i
cedents were inapplicable. L[ut they arz upplwcable
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exployze had a2 full
SLperior toc those of
for a Secticn 6
ctien 6{z) cf the
erly; Secticn 6(c)
= lrect invelvement in
he test pericd average,
If the Carrier
the firsct less
ot due, In cral
p ositicn race of pay
falls helow the
hours worked were
no change in pozition
said in Dozker No. 62

In Docket No. 62 the carriar sough
time pesition after th2 coordinatisn wi
his pre=-ccordinzticn position, he ccould
displacement allcance. Thnt cent entio
Agreement requires.that bis “compensac
provides the methed of measuring nlethar it

.a cocordination is shown znd *ont“ly com
the cmployes presumptively is eligible {2
can show zhat despite the marger-based chan
of earnings stems from scma cther cauvse, a
argumant, Carrier Mexmbers contended thar if
equals that of the pre=-coordination pesiticn
test pcriod averags the only pos
fewer; bat if tha ho of thsz

j !
and hence no adveorse effect, 3Such reascri

™
o
m

W

T
ry
[
vTorT
(oY

= O -
AT
et

o
Ui
£

-
o
W
U
i
L
[T Loy SEPRY It}
st
[

f—t

[% N )
th
XN e
—
-
h

1

3 0 M

Q-(D

wr
12
)
0 g = Fh
(o]
~

He afty LY
r
vy

[§]
o
wn

e s
1]
o

1]
w
s

i

r

o }
[#]

(5 ol o T ]
Iy
=

S 0O

D mn

rt o O

.
H

T

£

-t
[T )

U
o
1
w
rr
wom

=4

ur
.
o
—
0

(9]
80
n

B

"
[
P 1+
N
w
5 g
—
1Y)
o i i T S ¥ T

ponze
*

L i r—
"n

it
[}
o
o]
(4]
(1]

W
u
-
rr
o
™
L1
! 3
us
T 1)
|
4]
"t
L
o]
]

(S5 IT
%]
a
1w
fu )
I S T
D
pa
T Q l—'-
o

w
ok}

-
,a
J
job |
O

[N ]
s}
T O
n

= = 0
& 1
O — 0O
O N

g ow
e

oA

3P

v

T T N
-
(3]
i3

P T
= B 0
Jy
LM
=k
w O
rt
T
&)
e}

\Lr
—
L)
]
S
—
=3
3
3
s
a
[§]
'
O
<1’
1]
vt
=
fo
T

Uy
-
ot
[}
Ll
£y
"
[F7]

e sl Y

2T
e

0Q
Q
<
i
~
—
[T
1)
ot
s
-l
Z
m
rm

)

L
s

In other torJ )
ings) for a period squal ¢ 3
makos out 2 prica facit caze that he
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) IN size of work force, prebadble diffeveac
other Zfactors -- the drop in averaze
the coordination.

in volume of work, and a host of
atign is mfﬂrmtnlly caused b y

e

The inference i s rebuttable. Secticn 6(2" is quite explicit tnzt the
"worse{nad) position” must b2 "as a result o f such coocrdination.” If it can
be shown that the difference in "corpensarzicn™ is dce to sewe cause unrelated
to the coordina tion, the allcwance would not be due

So that evan if total hours worked were the satwe, there may be fever hours of over-
time in a coordinated cperaticn which would acccunt feor the Iessened compensation.
Other elerants of the empleyze’s work situation may differ becsuse o f the coordina-
tion and thus produce lower compensation, (For z fuller discussion of this problem
see Docket lio. 121)}.

Carrier also invokes Rule 23{a) cf the Evie-Telezrapher's agreement which pro-
vides

An employce will not be considercd displzced until kis peositicn is actu-

ally filled by the employee exercising displecement rizhts.
As the Clzimant has not been "“displaced™ by & senior emplcvee, the argument ruas, he’
is not “displaced” for tte purposecs of the Implemeacting Agreemant. Eut the argument
proves too much because it would remove from the procection of the Agreemant (and

ﬁ the Washinzron Agreenant) a catszory clearly intended to be covered -- those whese
jobs arc abolished. The rule; prevision is adirzssad to a sictuation entirely diffar-
ent from tic displacemants causaed by coordinaticns.

In this case one difficulty with the Carrier's contention that it nay withhold
test period information where it decides tharc IS no eligibilicy for benefits is
demonstrated. Its determination may bc incorrect as it turnad out to be here. Other
weaknesses of this positicen arc discussed in Docket Xc. 135, whose reasoning also ap-
plies here,

DECISION:

Claimant D. Leahy is entitled to a displacement allewance for any month in which
his post-zcordination earnings did £all Selow his test pericd average after Septomber
1, 1962 bteozause*®is work was changed in an adnircted coordination; the lowared earn-
ings would constitute 3 wersened positicn iN regard to compensation. The Carrvier has
made no showing that such lowered earnings stew from a ceuse other than the merger,

- 199 ~



Transportation-Communication Employees Unicn )
vs. ' }  Parties tz the Dispute

Eric-Laclawvennae Railrosad Co.

QUESTICHS:

A, 1Is i!. S. Littell, vho was involved in the rsliocaticn of passengsr station
from liain Strect, Bufialo, hov Yerk, to the feor cof Bsbeeock Street, East Zuffalo,
New York, entitled te benelics L“”er protective conditions prescribed by a Inters-
state Comnzrce Commissicn in its Ovder dated Scopoz 1 ‘inznce Dockert
No. 20707 zvchorizing mergsr of Tihe Delavare, la nd 1e Rail-
roads as implemented by lMemorandum Agreemoat dat

"2. ¢ L. B. Smith, vhese pesition was abg Tover,
Buffalo, Yew York, vas

prescribed By the Intersrate Co'""*rca Cormmission in its Order dated Septewmber 13,
1960 in Finance Docliat Vo. 20707 aurthorizing mzrzer of the Da2lavare, Lack:W.
Western and Erie Railrcads as implemeanted by Memorondum of Agresnent dat

11, 19612 .

~ FINDINGS :

closed, enticled to benzfits unde: tbe p“ t-ctiva conditicons

=

This cace also arises from the Evie-Lackavannz merger approved by ths ICC in
September 1960 and tied up in l‘t133t1on until the follcwing Spring. On Septeaber
11, 1961 the partics exmecuted an Implemcnting Agresment.

The Organization claims: that Lhe shutdovm zf the former Laclawanna passenger
station in Buffale &nd its IQODLﬂ‘ﬁg in tre forbeor Erie Railrozd yard office several
miles away censtitutes a coordination; that the transfer c¢f Claimant Litcell from the
abolished Ticlet Agent=Operartor positicn at the old statisn to a2 newly-bullecined
Ticket A;:nt-Ovcr**or position at thz new statiecn came within the Implementing Agree-
ment or, alteractively, is covered by Section € or the HYashington Agzreevwent; and the
‘shutdoun ¢ the H_cn1~aﬂ Avanue nynr resulred fvom the passengsr station shutdown $o
as to require bengfi for the Tovzrmen whosz jcbs were abolished either under the
Implementing Agreement or the Washington dzvzenent., The Cavrier contends: that the
Implementing Agreement does act grant greater pratecticn rhan the Yashingron Agree-
ment; and that the Washington Agrzement is  inepplicable bacause a coordination of
passeuger facilities did rot cake place inasmuch as the Erie had no passenger facil-
ities with which rthe Lacliawanna 35 could be comrinmcd.

In contending that the Implena
gibility provisicns of ni
vision which reads:

- 200 -
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ARTICIZ TI1

1. Any change in ewpleoyment by reason of this merzer contomplated by the
= carvier subseguent to the effestive dave of this agrooxent zball bz sub-
Jeet to the preesduras set ferth in Sectien & and 5 of the Agreemzat of
May 1936, Vzshingzon, D.C. (hereinsfter referred to ag the “Washington
Agreczzat'),

2. The carrier’s
these roequivens
merger estinma
ter notice.

ice of Augest 11, 1960, copy etrtached, mo
n the rearrangensnt of ferces by reascen of this
ted at this time in the specific cases outlizned in said locs

While the lan conczivabl

y may go buvend the reaguirsrments of Section 4 and 5 of
‘the Washinzgtor althouzh it i3 et clear tc me what it might includs thzt
they do roty, rticle IIT enlarzes vpoa the cevarars of Sections 5 2nd 7
of the VWashing £, while the bencfic scctions of the Implemencing Azreermant
are cast who of the Yashington Asrzement and derive ctheir content fron
those provisicns. Yo benefit eligibility provisions are te be found which vary those
of the Vashingten Agrzement,

However, the Washingten Agreement scems spplicable bacausae former Lackasranna
passenger ‘operatiouz” and “services" wverc combimec wich former Evie "facilities"
in the establishzent of the new passcnper terminal,

Hence the abolition of My, Littell's formor position and the establishrent of
the new one were elem eqts in the crainaticn; rthis is s¢ even though the aboslition
of the cne and the bulletining cf the cothzr alse were requived by the rulas azree-
ment. These events fit the definition cf cocrdinaticn™ in Secticn 2{a), As Docket
No. 70 establisbod, the combination of unlike factors -~ such as servicas and facil-
ities -- can constituze 2 coordimation.” It mikes no difference that some such
shift had been under considzratien long bziore thsz cccordinaticn, for it was effectu-
ated after the mavrger and wias made possibls Ly the availability of the on2 carrier's
facilitics as the sit2 of the operarcions snd servizes 2f the other. This wzs .the
only issue initiclly disputad. Ac to Mr. Litt2)l's vequest for s recovputation of
test period, the Carvier agrzed that where, &g hers, the Claimant has besen adversely
affected in one =mzrasr and is subsequently caczht up ia aneotbzy, the test pariod
average should be Teccmputed when he is adversely affacted by thz seecnd ccerdina-
tion. Hovever,®arrisr Members of the Cemmitcez indicarted at the lasc round of ar-
gument that they cid not endorse this wicw. The Orzanizations insisced that such
notification came too late. In turn Cavvier Mzmbers indicsted that if the Orzani-
zations pressed the point, they in torn woeld insist upon 2 dacision as to kv such
a recemputation stould be made; the Crzandizazizus did not object to a resolution of
the latter difforanca. Arguomwent en the issue was bad and, having been posed, it
secems bost to resolwa 1t.

In dispute is whether tha rec rnings shouald include amcunts

paid undar Scction &(c} by wirtue e first coerdinaticn., The
C r

Organ’"otic:s conzend such asounts s ecentend that they
should n=t. Under Sceticn 5(2) h
is the dilfcronm !
the guarzaiec (dovived by avera




)

months in which [:He annlays é] perfermed servics iaw:

zdiztely preceding displacement”),
Carriars cootead that the guarantze sheuld ust include smeuncs pald by vircue of the
guarantee Lor the f1**' ccordinsticn beeavzs such payrants, they avgue, are not "com-

pensaticn.” The Organizaticns deslare thot thezy ave and pciur zut that Secticn 5(c¢)

poymzrpts ave treated 235 ceTpensation fov purposes of Railroad Retirement and Unen-
ployment Compensition. On this aspzcr ef the arjunent the Esmplivecs seem to have the
bctLeL of it for this reasca aud furth2r becauvse {f such payments vere nst treatad

as "comoensstion,” vees adversely affected by tvio coordinations mizht e entitled
to two puarzataed vhich partly duclicave 2ach other (othervise in computing
the amounts due second no credic weueld be given the carcier for guarantece pay-~
ments in computin compensaticn bhad ween r"coivrd). Ihe languzge of rone Section
alone cc- no pcint to a conclasien cacaase there 18 ne verbal clue as te
whethor com s not include guarantes payments poid for the firse
displacas ewt splied either way.
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But the second Carrier Members' argument, thit tha Organizatien view weould result
in a guarcutee prescrving cempensaticn levels pra-dating the fivst coordinaticn for a
period lenger than the five yzar maximoem provided in Secticon 6(a), 135 persuasive. The
result argued for by the Organizaticn woeuld be jurtified cnly if it ¢ould ke concluded
that in the absence of ths ceocrdinaricn 2n emplecyze nermally could expect to continun
his pre-firszt coordinaticn carnings even beyond the First five year guarantes pericd.
But such an assumption 13 wholly unvarranted. The five year guarantes (along with
other procedural and benafir provisions) is the cuid-pro-quo exchangzd by the Carriers
for a relauation of the ban upen shiffing work frewm und2r rules agreements; it is
£ dvzrse cffects of ccerdinztions

meant to appronimate appropviate compansatisn for tha aidvs

But it also may be true on cccasion that in the absernc2 of coordination carrier losses
would lead to job losszs. Hence it seems appropriarts to limit the guarantes payments
to their cempensatory rcle for the initial pericd of five y2ars following the first
coordinaticn., Any recomputation dus to ch2 adverse afiect of a sccond coordination
should be based upon compznzation for sesrvices actually rendcred; on occasion, this
could lead to a higher guarantec due to such variables 23 more overtime worked or
rates reflecting post=ccordinaticn increascs.

A lower guarantee resulting from such 2 recomputaticn should not cancel eligi-
bility for the amounts due under the originzl for the full period cf that first guar-
antece. If eligibility darives from mers than one ¢ rdinxtion ne reason aApp2ars not
to pay berefits undar the cna which prevides the h rantea for whatever period

i
that guarantce jg in effect. Of ccurse, adverse ef
starts a new grarantz2 pariod.

acr f'c“ the second cozrdination

On the day bzfore the cld passenger station LR clcsed the Carrier applisd to
the ICC for permissica to d;:cont;w s the ni > Touar locared on thz2 ap-
proach to tha cld station. The ICC t,u‘ohc rﬁ‘1ce of tha upp]ication repcrted tha

‘reason stazad in the applicaticn’ was "Account of abandening the present passenger
station a% Yair Strecet. ne passanger trains will op2rate on thzse tr acks." Alsc in-
volved was a2 new Eas f{ale clasgificarizn yavrd, a wmargsd cparation, which alse
would rveducec ya pe 5 in rthe viciaity of the Tower., The Cavrier esserts that
eliminatvion of rthe T d leng been under stedy duz ro the small awount of traffic
1n that vicinity. ¢ enzer facilities and thoir

"eoordirarisa' with sver's utility. According
toe the Carrizr, thoe s 2 inevitable.'" Houever, the

LA
t

e

I3
facilisties fu

2, the choetdown of thz cld pas
tther T
fon shutden wmerely enpediced th

fau

A



close relation in timing, the reduction In Tover functiems due to the station trans-
fer, and tiwe Cavrier’'s own declaration te the ICC lezd to the conclusion that tha
Tower shutdoun was part and pavcel of the station ccordination so that the abolizion
of the Tcwer jobs entitles Tecverman L. B. Smith to the protection of the Agreemant,
The relocation of tha formar lLachkawanna passencer station In the former Erie
Freight Yard 0Zfice in wacaﬂ’o constituted a "coordination' within the meaning of
Section 2(a). Accordingly Claimant !, §. Littzll's test period shzuld S recomputed
in accordance with tha prlnCLWlCS discussed in the “Findings. The shutdovn of the
Michipen Avenmue Tover was part and parcel of tha passenger station CHL*“"Wn g0 that
the abolition of his Teoverman job entitled L. B. Sumith te the proteztion of the Ajrec-

ment.

DOCIET 50, 133 --- Decision bv Deferee Rernstein

Tranesportation-Communication Emplcyees Union

vs. Parties to the Dispute

N N St N S

Erie-Laclavanna Railroad Company

QUESTION

“Hlow lonw is the protective period of {{A . Goctz, vho was employed by the Car-
rier for a period of six (6) months prior to the effectlve date cf Iaterstate Comrerce
Commission Order in Finance Docket No. 20707 in the merzer of the Delaware, laclkawannc
end Vlestern and Erie Railroads?”

FINDINGS:
The Implementing Agreement in this case provides:
“Except as madified by I.C.C. Finance Docket No. 20702 and this Agreem

e
the terms and provisicas of the Vashingten Agreement shall apply in all
respects.” '

The Cornission had ordered the protective conditions of the New Orleans Unien Passen-
ger Temi ral Case., In turn tho New Orlecns Condicions comprisc the Olilzhema Condi-
tions covering ‘emnloyeces adversely affzcted within feour years from the effectiva
date of tho Commission ovder . . . as a cinimun’™ and 12 an individual thus veceives
less than would b2 parvable under the Vashingtoa Agreemznt he is to racelve all that
he would vadar it "for the full protccective pevied thercin providad . ., until the
total cb.‘cwsatcty beuefits provided thztein for his paveicular period of servics
have bezn paid.” Condition 4 of the Oularoma Conditions limits pratection alfter the
effective data of tho Commission order to a period equal to the employeses' service
prior to that dzte.
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I

Claimaent M. A. Goot had feur ronth: aad
effgcti d te cf the crder. ihe Cacrisr ass

‘wenly-twe days service pricr to the
ares kLhL vncecr the Agreongnr znd the
erded four aenths and twenty-two days

The Crosnizaticn argaees that the timg limit provisicn of Condition & was ox-
tinguishad by the Suprema Court’s deocisica 1n :thz “ew Oxlicans case R:llu;y Labor
Executives' Agcociation v, U, S., 339 U, 3 142 (1950 ord the Comnission's sub-
sequeont ordly Originally the Cemmissica, acting under Sectien § {2)(F) of the
Interstats Cormarce Act, hoild that it could ovder no rove than feur year's prCt“C-

lidation case because che Acr s¢ denlaved Toe statotery langua

tion in a
in disput

COnae
€ WA35 !
"As a condition ef its approval, uadsr th
involving a carvier or carviers by railr
part, the Cemmissicn shall requive a fai
the intcrests of the vallroad emplovocs
Commission shall includz terms and
of four ycars frem the effective date ol
result in employees of rhe carricr or za
order being in a worse position with r

—+
~

the protection affordad ®c any emplcoyse purzvent to this

required to continue fer a longer peoricd
order, than the period duripg which such
carrier ecr carrizrs prior tz the effecriv

In that ca

gave the C"ﬂgr 561 01a1 cnm' 5 €2 rthe mini

first sentence gave on discrztion
LR

as would ks Tfoir and r‘qu*t:tb The Court

The second sentence thos gave a limited

made it werlkable By putting a2 time limaic
There vas no comparable need for scch a

find, therefcra, thar the ¢ iimic in

and to it alone, us 1 R

tecticn for the intarests ¢

power to Egg&ire greater

ment.

)

As th

On remand the Commission rasponded hy amendin
ment protccticn to the Chklatons 4

tained in Condition 4 becth by
5 {2) (f) znd the languag=2 in
gue that azlthough the Suprems
Section 5(2)

{ .9 a foar v
fxrst ~cn;crc

“fair u1d

cordit

-SI‘;C"P‘

13 pacagraph (2}, of any transaction
cad subject to the piovisions of this
T qwd cultable arrangemsat to protect
zfficcted. In its crdey of approval the
izns prevwiding that during the perioad
such crdevr suich transactizn will not
rrierz by railroad affected by such
to vheir employrent, except that
sencchu shall nct be
cifective date of such
the cﬁploy cf such

—— -

, Tollowing tha
explsyes was in

the Harrinzton Amendsent and

pea its otherwise pronibitcry effect.
restrictica upon the first sentence, Ve
th2 sacond sznténce now appliss to it
sentznce adds a new guaranty cof pro-
withourn restriczting the Commi ssicn's
are af a falr aand equitable arranga-

1 itz ecrder teo aad the Yashington Agrze-
This extinguished the tine limits con-
2 Supremz Ceodrt interpretaticn of Section
55ica cast its sorder. The Carciers ar-
First porticn cf the second sentence cf
IS STE p:rzc@] 2s ac limicaticn upon the
o' empleovea protectiva condivions, the

{27 (£} [ limicing cach employees pro-
re-czsrdinaticn servicef dogs cperate <



as such a linit. Eut such a construction scems wholly untenable.®

Nonetheless, Carriers argue thzt the words “for his pzsrticular periocd of ser-
vice” ipthe liew Orleans Cenditions passoga cucted above indicates that the Com-
mission retained the tinma limit of Conditicn &. PBut the New Orleans Condiricns
there refers to the Washingten Agrasnent a etty Clearly refers to the benefizs
under Sectiom 7 which vary according to individcal claimant’s peried of service.

>
‘DH

DECISION:

Both the Implementing Agreement and the Nav 0 leans Conditicns insure that
Claimant Goetz, an smployec "continuad in ssrvice,"is entitled to the full five
years’' protection of Section 5 of the Washingteon Aﬁ*ee.ent without the time limi-
tation containad i n Oklzhoma Condition &.

% When 1 orally presented my tentative cpinigna to the Committee | indicated a
contrary view because, prior to that time, the conseguences of the Supreme
Court dacisicn had not been fully impressed vpon me. Subsequently, while .
sitting as_asnesutral mecher of a special Roaxd of Arbitration on a set of Hash-
ington Agreement ¢ a S € s invelving the Erie-ickawanna (the Carrier party
to this case) and the Clerks, | hzard argument en a similar issue turning
upon the effect of the Suprene Court deczision. There | was persuaded cf the
error of my trntative conclusion in this case and | informed the Committee
and asked fcr furthzr arguzeat on the issue here, which was presented. How-
ever, | was not repersuaded,

-.X5- -
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DOoC! NC. 134 -~- Dorisjinn b Nafpraz Daynerain
Brotherifcod of Railway and Steanship Cleris, ).
Freight ilandlers, Zipress and Staczicn Employzes )

) Parties to the Dispute
and )
Missouri Paciiic Railroad - Gulf District )
QUESTION:

" ' - -

Is ¥. J. Colmen, whose wors was transferved from Palestine, Teuas to St. Louis,
Mlssouk_, under the terms of an agrecmont dated Necember 14, 1962, implerznting th
Washington dizrecament entitled to the protecticn sat gut in Sgetion 11 of the Washing-
ton Agreexent for losses incurrad in the cale of his heme at iess than ics fair valua
vhan he elected to ramain on his home roadrarz cnange his place of residence and dis-
place a2 junicr employce at Houston, Texas?"

FINDINGS:
Clainant’'s jcb at Palestine, Texas was akclished and the work transferred gg
St. Louis, Missouri as part of an adrmitted ccordination. Iis cleim is for the pro-
P
tection afforced by Sccticn 1li, indarmity against loss cccasioned by the sals of a
3 S

horie at less than its fair value. Section
tained in the service of any of the carrier

st
11 applies to any emplevee Who is re-
S inveolred in a particular coordination

who is required to change thz point of his employmeat a5 @ result 0f such co-
ordinaticn and is therefore required to -ove his place of vesidence . . . . iiie
Carrier centexds that the IHHICn;q--S” Agrveement in this coovdination made Section 1
benefits available only to those at Palestina uho fellewed their work to St. Louis.
Claimant did not do so. Instead he excrcised his seniorvity on his home district and

itinon Iin Housten, Toxacg, sorn
shich is ¢

obtained a pes
guent sale of his Pzlestine honme «

The Carrier points to the following 1

. Those cmployees who are Iurloughs
do not transfer scnicrity to St. Leuis
not be ent¥tled to benefits under the
Those employces in Senicrity Districts
coordination as previded for under the
tected by being paid displacsment alls
Agreemant of Hay 21, 1536, but only wh
tricts 7, 19, or 22.

Claimant was in the sccond categeory. The €

atively states all of the beonefits due thos

po to Su. Louwis, Tt further claims, withou
coordinations Sccotion !l allowances were pa

It claims even move - that such is rhe veac

finds supnovt neither in the lanzuzgz of th

perhaps, its ocun practice

2 130 miles
he subject

anguage of the implementing agree

awvay. It is this move and conse-
of the clain.

ment:

d as a result of this coordination who
under the terms of this agreement will
Jashington Azrecmeat of May 21, 1936,
7, 19, and 2z vho are affected by this
terzs cf this agreemznc will be pro-
ances as provided for in the Uzshington
fle holding regular assignments in Dis-
arrier asserts that this language affirm-
¢ in the doscribec categories wno did not
t contradierion, that in all of its grior
id only to those who followed thoir jobs.
no0of Zaction 11 bet that interpretation o
2 Scoticn nmor any pracadent other than, ./



The Orgenization asser
allowances by this language:

“Article
those affected by this coordination.”

That article in a CDﬂp“ﬂiOﬁ Implercn
ances and protection for sale of hc“es,
ing with moving alleorancescsesns to be linmi
second, which concerns protection for thes

ures ; thare IS No occasion for meation of any

the erployce is leaving. The prozimity of to
the lanzuace Of Section 10 of the Washington
moving allcwances, buttresses the argumen tthe

those moving t 0 St. Louis.

The first quotation f£rem the Implesenting
claim; it is consistent with the bargaining
places upon

affected by this coordination.”

Moreover, in other respects the Implemen
markedly less protszction than tha Washington
additional

For all of these reasons the c¢laim is de
DECTSION:

Claim denied.

DOCKET BNO. 135 - - -

ts that the Implene

IV of the agrzement of Decexhar 7,

rin
gmong ot

Article IV - nene of which the Empl
dict or explain away except in pointing cut that Article IV is

Decision bv Peferes Be

nting Azrzement conferred Section 11

1962, shall be applicable to

A

g Agrecvent deals with moving allow-
cher things. The first portion deal-
ed to those meving to St. Louis. The

eleng their homes, concerns proced-
place cther than the location yhich
sections plus tha similarity of
ling with eligibility for
th were being extended only to

R n ¥
doreement dea

t bho

g Agreemen t can be recad as the Carrier
it describes and the interpretation it
leyee subnission attcnpes to contra-
“applicable to those

tirg Agreemant apparently coanfers
Agreement veuld afford - which lends

cogency to the Carrier’s conteation.

nied.

rnstein

Transporta tionFormunication Employees Union

and

The Erie -Lacliawanna Railroad Co.

QUESTIC.:

“Is M. J. Xeepgan, whe was an extraz
reverted to the extra list as a result pfthe
titled to a displacermant allewance?”

FINDIUZS:

an Tonlemzating Agrcemant of

Pursuant to
Secranten vas the

e ]

zubliact of coovdinnticn. As

- 207 -

)
)
) Parties to the Dispute
)
)

ernloyee when regularly assigned employeces

Binghamton-Gibson coordination, en-

st, 1959, Telegraphers worl at

c5u1t, a regular position holder

:" [

14

i
=]
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was displaced and reverted to extra status, theraby weducing Claimant, Mr. M. J.
‘eefan, from the third to fourth senicrity positicn on the seniority list f[reom whict
extra work was assiganed in order of seniority. Without controversy My, Heegan was
{in extra-status both ta2fore an af:er the ceoordinscion, Larrier paid him a dis-
placerent aliovance Irom MNove wver 1959 througn April 19480 when it discentinued doing
so on the ground that ne had "return(ed) to the san relative positicn en the extra
board, (2nd) he is considered at that time &as not being in a wvorse position with
2n

-
respect to his compensation or wer

Carrier now justifies the denial of subsequent claims on the zround that no
extra employee is eligible for a displacemznt allovence; it alse, despite the tcr-
minolozy of its own statement just quotad, denies thet there waes a Telegrzpher's

extra board cn this property. The fcrmor paynments to IMr, Keegan., {f asserts, were
made undar a mistzlien construction of the Vachington Agrecment vhich should not praju-
. . 1 LN - y
dice its position nere. Apparontly that ‘nistzlien’ interpretation, which wvas folizied
for a cousidarable time, corresponds ta the interprotetion which I give to Sections §
and 7 as regards the eligibiiity of extra emplcyccs as more fully presented in Doclet
- .

s
No. 108. Wnhile tue Carrier is not foreclescd by its former view, that former view
has some value as evidence of graCu‘Cﬁ undary Scct ©. TFor the roasons set forth
in Docket No. 108, the Carrier's ground for denia s rejected; it abandoned, as !
had to, the ground that ty regaining the third senioricy position the Claimant had
overceone the adverse cffect of the coordination.

.

K
-
1
a

-
~

1

It also is trorthy of comment that the Claimant's test period average monthly
hours were 113.10; in other words, during the twelve months prior o his adverse ef-
fect in which he had employaent he had worked 25 hours a weel:, showing a very substan-
tial attachment to his werik as a Telegrapher for the Carrier.

As there is no dispute that Mr. Xeegan's lowered compensaticn was caused by the
coordinaticn, thz cnly issue bzing that of cligibility, it follcws that his claim was
improperly denied.

DECISTION:

The Carrier viglated the Agreement when it denied Claimant Keegen a displdcermant
allowance; contrary tc Carrier's contention, Mr. Keegan was eligible for such an al-

lowvance as an ctiployce who worked extra both before and after the coordination.

-9
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AFL—-CIO=CLC . C. L. DENMIS  tatermangnal Proscdgst

he Modern Union . On Ibe AMove

File 469-zZ-11

Subject: Washington Job Protection Agreement -
Awards = Section 13 Committee

Circular No. 43-69

May 29, 1959

ALL RAILROAD GENERAL CHAIRMEN
Dear Sirs and Erothers:

On April 29 and 30, 1969, Referee David 9, Deolnick handed
dovn decisions in eight Sz2ction 13 Comaittee dockets that he had
heard on January 27 and 28, 1969. Copies of these decisions are
attached for your files and informatien.

The only case involving Clerks is Docket No. 136 involving
the Memphis Union Station Coxpany. In this docket. Referee Dolnick
deviated from the decision of Referee M. C. Bernstein in Docket No.
140 involving about the same issue. You will recall that in Docket
No. 140 Referee Bernstein reversed previous holdings that were set
forth in Dockets 47, 51 and 59. Referce Dolnick reasoned that at the
time the Memphis Union Station transaction cccurred the carriers were
entitled to rely upon the decisions in Dockets 47, 51 and 59. e
indicates that the carriers had no uotice before April 1, 19¢4 that
the interpretations set out in those awards would bc changed. In view
of his reasoning in this case, it is ny opinion that notwithstanding
the denizl decision in Docket No. 136, the decision in Dozcket No. 140
is still co&rolling witih respect co transactions of the nature covered
by Docket No. 140.

Sincerely and fraternally,

ﬁ -f/;wéﬁi)

International President

cc: OGreand Lodge Officers
Regional & District lepresentatives
Organizers wry
File 469-5(144)
Bocket o, 136

-

CHAND LODSE/JCAGTIORIIQOD BUILDING » 1016 Ve STHEET, CUICINNATL, OHIO 45262 « TEL 5137721-2°50

.
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bDocket No. 136

SECTION 13 COMMITTEE
AGRESMENT QF MAY 21, 1936, HASHINGTON, 0, C,
(WASHIRCTON JCB PR TLC"'ON RGRFL‘FNT)

PARTILES dyotherheod of Railway snd Steanship
Clorks, Freizht Handiers, LExprecs znd Station Lmployces

- and ‘
Memphis Unicn Stztien Couppany
Loulsvilis § Noshville Railvond Company
Missouri Pnciiic Roilwoad Conpany
South:rn Rolivey Syctea
St. LouilseScuzhiszocrn Rallway Linos
I11da0is central Rallroad Company
QUEETICH Clain of tho Systcr Connittes of Lhe Broshorhesd thats
hY nions (2) Tha tronsfar of stotion work ond sovvices fyon
i the Moasbis Ualon Statien Compony o tho lLonisviile
apd Nashvillo itoilvsad Cenulay, the Misseurd Poacifie ilzliveond Ceinmpon
tho Scuthern Railway Syotou, the St. Louise-Southucstora Relluay Lino
end ¢ho Iillinois Contool loilicad Ceoopaay is o cecovdinaglion of sapar
ato roilroond seyvicos nd foeciiicios and subject to tho torns and
conditicns 0of the VWechingeon Agroounsnt,

.

(b) The Carricrs violatoed the torms cond conditioas of
tile Washinnton Azvocoznt when they failed to furnlsh a Seeticen 4
notice of inzondod ccordinaticn snd failed end yofvced to apply the
torns and conditions of the Agrecment for the protcction of the
enployos cffcctod by the ccordinstions :

(¢) The Carriers violated the terms and conditlions cf
the iéasaingten Asrcoment when they coevdiasted Menphis Unigchr Statio
work with weuisvilla ond Mashvilie werk, Missouri Pa Llflc WOTHR,
Southorn work, St. Leulisesouthwastern wortk and Illincis Central work
vithens on agroenent for the szleeticn of forees fwon the cuployes
of 8ll the Carviers involved zs rcqguirod by Scction 5,

1

1 now be rzquired te restore the
. "~
{io i

(d) Tio Carvizve sh
ol ) the Agrvocnent
-~
tile

statue owo and opply &ll the tewy
to the cca;d.1 ic“s involvad,

FINOINGS The szmphis Unicn Stztlon, h‘101Pﬂ¢TO roferered to os
T Unicin S$uonisn, is @ separato and distinct cevporate
eatity, hoviny boon fucevparatod uncder fae lows of thg Surte of
Tonncrscs in LOUs.  Five ( ) enevacing Carricws (Specificslly nouvre



the capx;al stockh of the
2309 ecach of the same eprrating

in tho recovd), oach own enc-fif¢h o
Union-Statioa Company, In Ncvenhb

.n

~
o
d

£
1
Carriers {cnch slso o separcte o distinct corporate entity) cntorad
into a written cgreenent with the Unicn Stotion under which coch
nyread to use tho Unicn Stction Zaciliitiss for thelr passensoy trains,
The Unicn Stoticn perfermad such servic 0 crriars
i

v hﬂ gperating C

as sclling tickets, handling begopope, hea npg nail, pessenpc

vicos, switching, repairts o equiurent, c. In otlzz words, those
Op”ThLln CoatTriers b*cnwc tenanis 0 the U1inn Station Cc;r:n and

paid agreed upon fegss to the Ualen Station for the sorvices r

Illinois Central Railyzood Coapzuny nevey had zand does net
1o ':"2 o proprictary dntavest in The *leophis Unica Statica Compzny,
It 2 servicss of the Unien siutioca, snd Lt never vos a
WLILEN fen Syntiecn., Tha 1lllnciz Contral had had zad now
has coger stotlon ot Momphls, Lhnown oz Centvel Stotion,
Bech Corvier, =t cnd prodecessor, includine the
Uaies Scotion, have had no o aprosooaets wlih the Enployos o
this prosording ond with ¢ Iabow evgeaiccilons voprenonting
ezher CTuits.
oh thy Novash cr April i,
Ena LowwieTs Univn S2ie
TR S ] 2"?._',-:.’;1 I aovvice
avs cul 0f Tac
Effactiva April 1, 1963 £ Naohville Relle
v Looeoe oo tonont of theo Croexsd tion of tho ITilinoic
“vond Qonponys ok curi Vrole bagen 9 eoperane Lae
coins oun of Lhu G oSTiaost tlvicae of Unley Raoile
vy Sovthern Acliva iy ‘tg (”n p*?ﬁfaq.r
SLPVAICED oo ki Mor Fre ot
iih len omy plae R di_J-, Lincs
Lio locct BUFIGRIGL en Ogeobeyr L, 1852
. LanS pussarentT Cviiu ; nher 2, 1052, Unien
Scatvien has porloricd v wervice fur 52 st dets and Uaien
Staticn onpdoyres peifornzd no werl {ov 284 sinte Nevamber 1, LUA2.
Employeo : : Lat thera wos o "ecoordination' undor
the Yashinoeton Jeob ment hecousze the Cervievs ohandonad
th ; tatton o 1, 19064 and tvinsfevved thelx
: t

i t s
ics as obove set for

b2 noeted thag the Illinois
cn Statica and nover had a
.tieca covporats structurs,

icuing ¢hat tho transfer of

nt thz ocutse?

sal never opevaetsd out o ¢
sriataeyy fncersst inp ¢ho Unlen
: c

| LR
Thoers is uo cvidonce in tho ro

N e
[
(]
[ ]
~
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tihe LAN passenger scrvice to the Central ‘Station of the 11linois
Central vas a "joint action,..to unify, consclidate, merge or nooi"
the facilities of the two Carviers, Luﬂ VO’LGL;?i’V necame 1 tene
ant of the Illinois Central, It was neither ¢ “joint action"'nor
a "coovdination" contemplatod in Section 2(a) of the Washington
Job I'rotecticn Agreensznt, :

s>t. Louis-5Southwoestern Railway Lines abhan doxud its
passengeyr trains «t Memphis on November 1, 1952, The Union Station
perforiiod no services fovr the 889 since then, The-nere fnet alens
that thwe 534 remains a stockholder in the Union Stotion Company doe
not neon that it wes 2 party to a "coowdinziion® as definced in Suld
sectien 2(a). It did me? unify, conseiidatc, nu2rge or peol any of
its paysicel property joirtly with eny of the othar nawmad operating
Carriers oy witn the Unlen Scatien Compeny,

Whilo it is no? wmapdatory thet arhitration precadents
be folloved, it is desirosble that there be 1 consistencey in the
1nerp“c:at1Ln of on esveoncnt, Deckot No, 31 declit with o oveny
siniley situction uvader the save Avrocnant., The Peforce haold that
thvre was rc Yeogurdination oo contarplactod in the dashinsten Job
Protectio t AATELECHT, A ceamparabnls ifnterprotsitien was wnde in Docle
No, 47, A thounh in Vozhot o, 56, theo Rafarou urpTEELCd sons mise
givings zocut the findings in Lochots Nos. 47 end 51 ho follouad
thoiy ceuclusions, H2 gaid:

“In cenfo oo iy with theo prior dacisicns on

similcoy icsuos in Dochees Neo, 51 ond 47, 1

concluls that tho troncfer of the work of the

Erio cnd #aobosh fronm the CLEDI te €& Dureau

was not o cecovdingtion',

Upon these thece wcll considired procodents olone it
would haeve been desivoble to conclude that the trcasactioens ot
April 1, 1264 in this case verw alae not gcoondinziicne, But the.
Refzyee in bockat Ne. 89 reversed himeol{ ia botiét No. 140, To
justify tihe J'§11C~ti0ﬁ of the pri nc;vle in gne or the otueor pre-
cedents recuives a corefol anclysis of the fiadings in cach of tho
Dockets and.a Tevic £ tho counitTrgtual molos appiicable to the
interovenations of > ’

S
3

nveamants,  This Refevoe is not unwilling to
accopt the obl;g“ 2t duty to do 5o £ aiizther rule of cone
i 5 p

Eal
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