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DOC”T ::O. 1 3 6  - - -  Disoute Pendins

Brothcrkod o f  Railmy  and  Steamship  C lerks  )
>

VS.

Iknphis  Ur.ion  S tetion Con?any j Parties to the Dispute
Louisville & Xcshville  Railroad Coapany
Missocri  Paci f ic  Railroad Ccn?any ;
Southern Rail:,:a.y  System
S t .  L9xis-Sout!.:cs:frn  Rail:;ay  Ccmpany
Illincis Centra l  Cailroad Co=pany i

(a) The transfer of station work a-d services from the kknphis  Union Station
Company to the Louisville and Kashvillc  Railroad Company, the Southern Railway Sys-
tern, the St. Logis-Southxstern  Railr:ay  Lines and the Illinois Central Railroad
Company  is a coordination of separate railroad services and facilities and subject
to the terns and conditions of the Washington Agreement.

(b) The Carriers violated the terns and condition; of the Washington Agree-
ment when they failed to furnish a Section 4 notice of intended coordinetidn and

. failed and refused to apply the terms and conditions of the Agreement for the pro-
tect ion of  the enployes  af fected by the coordination.

(c) The Carriers violated the terns and conditions of the Washington Agree-
ment when they coordi.nnted I!zKpkis Union Station work with Louisville and Nashville
work, Xssouri PaciFic  work, Southern work, St. Louis -Southves tern work and Illinois
Central work witholdt an agreecent  for  the select ion of  forces  from the err?loyes o f
all the Carriers involved as required by Section 5.

(d) The Carriers shall now be required to restore the status quo and apply all
the terms and conditions of the Agreencnt  to the coordinations  involved.

DECISIOII:

Dispute pzding.

DOC’KET X0. 137 - - -  Dzcisisn  b\; Referee Bernstein

Tra;isFortation-Csr:;~nication  Exploytes  U-ion )

and ; Parties to the Dispute

The Georgia Railroad



FIKDT::3S  :

(a) The~tLs s ‘.‘e - For  tte r‘L-fsonj mzre fuily set  forth.  in  Docket  Xo. 108,
t h e  answr t o  (3.)  i s  ‘G, ?E?!C,ses i?. ex!:ra status prior to merger who are con-
t i n u e ;  ir! t h a t  cacceory a.re eligiile frr Sectinn 6 all~ovances.“ It ia noteworthy
that  t$- avera:?  test  per iod Lours of  the only Cl;ie;~t for whom such data was fur-
nished was 159 a m?-nt?;  s-,tn if all of the.  3vertim~ 1~9~; worked in So,lember  and
Decexbcr 1951 (the only ones I  f ind vbich ~sx possibly f i l l  vithi.n the category
“unusual aild ir7fl.atc.d”’  xey-2 aub+ra-I c -ted., extr-l  Tclezrapher  P’davay uould have aver-
aged  l&7 hoa~rs  qf v~rk a  ~33th pr i o r  t o  cocrdizgtion, &n ammt not always equaied
by regular positton holders.

( b )  T h e  “In_~l~~~-~~S~r”rnos”  1;sa.z-a---.-..- - %ving decided  that extra Telegraphers are
el igible  for  Sect ion 6 d is??eccxnt  ;1?wznces,  t h e  sole rerrzinins issup i s  whether

.PIr.  IiadcrJzy’s  earnines vcrp s~~no~ma~1.y  hi~sh bsr;:,se o f  the cocrdination  bzrore i t  was- -
effectcated  so that in the ’n~:.rht~s  after toor d;nacion, vhen h i ;  earnins;  ff?l belcx
h i s  t e s t  period rsrning;,  the Zsficit ~l.ss cr;!sed  not by the norm;1 e f f e c t ;  - -  d i -
minished xork oppertinities  d-e to  increased efficicpcy - -  o f  a  cocrdinaticn but by
reversion to an ordinary pazt.crn  of cL:.plqymsnt, E-jzr. i f  t h i s  \;ere  s o ,  tb? Organiza-
tion argues that nothing in tht Z.graeT??.t w.xrrsnts  ignoring or excluding t17:m. Z:s-
s e n t i a l l y  t h i s  ~3s t+ issue i n  Dcck?t S o .  62, vhere I  held chat rn employs :,;ho  had
frequently held a +eco3d position bec;s?e  the Carrier vas not fillirzg  vacancies in
anticipation  of-+ coordination was not e n t i t l e d  t o  a  displ?.cement alloirancc  when  the
on ly  atteqtzd  pros:  o f  post-ccordinexion  zd:itrsr-  e f f e c t  ccxsisted o f  earn ings  lsxr
than the pre-cccrdlneticn  tfjt period x:arisa  thereby  ~chievnd. Both Carriers and
Organizztioc  _o>ic--ct t o  difEerent  zs~cctj cf ccclie^,  Kc. 62 - those which are disadvan-
tageous - and a?placd,-  or at 1225t zcccpt,  othr i;pcts.

I  ha-2 beer?  giwn n o  pzrrcasivr  rczsons for cha+.ing the axlysis of the Agree-
m e n t  prcscntcd ci7 that cast. 1n:cn;ive  reccnsidaration  l e a d s  me t o  reaffircl  i t s
vdjor priilcip?cs and  expa-d  on  cer ta in  aspects  o f  i t .
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ci.?ti1mts, cxtr2 cz?loyecs  p r i o r  Tao coordinarkn  r+,o were  ccntinuod  i n  serv;ce
in t h a t  catf,sry, WI-c cli;:iblc f o r  dljplaczn.znt  allovs-,ces  i f  they can s‘r.ow l o s s
o f  eaYz.rns5  at:ributablc  t o  t h e  cccriina’ticn. Czrr<er  ir(proper!y  denied eligib$lity
on the z;o-r.d tl;zt claixznts IJC~E  extrz b o a r d  o r  extra per,. In ccq~uting test period
a”cr2~f5,0 rt i s  pro?cr t o  cxci,ude overtix earnings i n  c:cicess  o f  average overtim  i f
directly  attr-bctzble to increased  pre-cocrdinzricn  vork opportunities caused by the
iopendins coordim.  tion.

------------------------

and

Erie-Lac!a:ionn,?  kilrond Co.

QLESTIOS  :

i P;rtics to the Dispute

1

“Is INr. L. 11. Hcnt's claim for benefits for the period AL:zust  19G2 to January
-- 1963, inclusive, barred by the September 11, 19Gl Letter  Agrecocnt?”

FIk?I:XS :- -

On Scptenber 11, 1961 the Organization and the Carrier entered into an I~ple-
renting A~rccrcnt and, on the s;=‘; dzte, execiltcd  a l.!erzorznduo  r?:rczncn t. The Ictter
s p e c i f i e d  that coxpezatica  clsix b y  e~loyees claining to be adversely affected  by
the 1961 xrgcr i;.ust be filed on an agreed fom “within 60 days following the last
day of the  calendar  month  in  which ,coJpcnsation  l o ss  i s  claixd.”

Hr. L. 11. Hunt claim such a Icss for th.e period August, 1962, through Jan-ary
1963. Thz Carr ier  denied that  claim 02 the ground that the requisite form was not
t imely filed. The Crgznization  couctcrs  with the assertions  t;kat  although the knerol
Chairczn reques$$ test  per iod czrnir.gs on Xovevber  12,  19G2,  the Carrier  inpro,xrly
neglcc:cd  t o  p;ovide  thex as  asscrtzd?y  required by  the Inple~7entirzg  and :kzors.ndun
Agrceznts tinti  A p r i l  3 ,  19G3 znd that :his f i v e  ccnth;’ delay excuses the failure
t o  file the claim on  the  spec i f i ed  fox :,:l:hiin GO days o f  th2 end  o f  Au;gst  19G2. Tnesc
fac t s  zre r.ot  in  d i spute . In addition, t i c  0r;anization  c?2ic5 chat th<s C!airrlnt  - -
2 n d  oti:cyj - -  d i d  “ot receive ir.<iviZuzl vrit:cr  nctification  o f  the Chin require-
rents 2s czlled for b y  t’he Asric7~ex.t;  i;t t h e  Czrrie;  aSSCT:S thnt the required ?ocu-
tnts I:C~C r.-i.l:d to all o f  t:le c~?loyi~j  in t1:e unit. Sot:>  c o u l d  b e  c o r r e c t .  lut I
find i: uxzccssnry  t o  resolve  the  factcal  d i spute for the reasoa5 which zppcar Inter.

The follo:rln~ are the pert inent  excerpts  from the part ies ’  agrccaents:

.
-,
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(1) The Implementing Agrccreent  provides:

‘,

ARTICLE IV--es

1. I f  a s  a r e s u l t  o f  thc.ncrBer s” enployee is displaced or deprived
o f  cnploymcnt, upon written request of the employee or his representa-
tive to the Superintendent, the carrier she.11 pros!ptly furnish to such
employee, with copy to his General Chairman, a  stateTent  shcving  t o t a l
compensation received by such cmployec and his tote1 tine paid for during
the last nlelve  months in which Se parforced  service innediately  prcced-
ing’ the date on which he is displaced or deprived of employment.

(2)  The Lstter Agreement  provides :

1. The Erie-Lac!tawanna  Railroad Ccrpany will furnish the General
Chairman  and employee as quickly as possible after the date of written
request, information as to tctal conpensaticn  paid (calculated in accord-
ance with Section 6 of Washington Agreenent) to involved employees, as
soon as it is known what employees are affected.

I
2 . Any employee who is adversely affected and claims compensation loss
will be required to file such claim with Superintendent on form similar
to sample attached herewith Githin sixty (60)  d.sys fo l lowing the last  day
of the calendar month in which corpensstion  loss is claimed, .  .  . Fail-
urc to submit claim within time limitations prescribed herein will bar the
clain unless such failure to submit can be proved to be due to circumstances
beyond the control of the cnployecs makinE  said ciaims.

The agreed form caIls for: speci f icat ion of  the r;:onth  for  which clain is  s?ade;
earnings from the Carrier, other Carrier paynents, other enployinent  and uncnployment
compensation for that period; and the dates on which unavailable for service. A l l
of these items are pertinent to the computation of benefits. Eowever  , the form does
not  spec i f i ca l l y  ca l l  f o r  t e s t  per i od  e.ernings, a computation which is thoroughly
rel iable  only i f  prepared fron the Carrier ’s  owil  records . Item 6 is “Basis upon
which claim is made:” followed by blank lines for the statement on that point.

The issue? to be resolved are (1) whether the a l l eged failure to provide the
Claimant with a copy of the form and Letter Agree-e”: exxcused the late filing and
(2) whether the Carrier’s failure to provide test period earnings soon after the
November request excused the late fi?inS in the form reqsircd (which apparently oc-
curred after test pc’riod earnings uerc provided in April 1963).

It  is  not  possible  to  resolve  the factual  issue of  actual  receipt  o f  the Letter
Agreement  by  the Claimnt, a l though  i t  i s entirely possible that he received it in
1961 (for there is no reason to believe it ~2s net mailed to all to whom it was due)
but  did not  note i ts  sign--;ficance o r  conCents sti-Ficientlv  to retail  the receipt when
his statement (the candor of which I do no: qtiios  tion) was n,lde in 1964. It  also  is
possible that the mail miscarried. tlo.;ever  that nay be, a full ten months elapsed

j bcmecn the execution of the A;recccnt  (9/61) and the cl-3ized adverse effect R/62).
Practical ly  al l  o f  the claims f i led duri”& that  period were on the required form.  It
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wide-spread use and the generally hLgh level of inforxednsss as to cnplcyment mat-
ters amonk railrcad caployees  give re,~ssna’ble  a<,surancc chat the Claimant .had ac-
tual notice of the requirement, which <as the p’irpcse of  requiring chat  copies  of
the Letter Agrccncnt  be sent to er;,Flcyccs  in the unit; hi5 representatives  sure ly
did. Early in the life of the Agrccmont  failure to conform !Iith the prescribed
procedure 1:ould be another matter if there ~orc a question about the em?loyecs’
receipt of the Agreement. After  aimost  a  ful l  year,  i t  stretches the ioacination
to conclude that affected emplcyees xere uni~are of the requi.reman:, to which the
Carrier quite clearly has attached great importance.

Ths next  qu?,- tion is cthe ther the nn turf of t!>.e claim is such, or the form or
the two A~rccmcnts  are  so  structured, as t5 require test pericd earnings from the
Carrier before :imely f i l ing can be required of  t’he c laiming cn?loyce.

The par t i e s  arc in disagr2em;nt.  ~5 to  the relzvacce of test period earnings
to a claim for displacement allowance. T'ne Or~miration  contends that a showing of
worsened compensation is an essential element in dctrrcining  adverse effect; they
assert that the decision in Dscket  Vo. 62 supports this view. There I said about
el igibi l i ty  for  displacement al lowances:

In the normal and uauel case, applying the. formula of Section 5(c) will show
whether an employee is “in a worse position with respect to compensation.”

1 In other words, if an emplcyee  drcps bclsiq the “average compensation“ (all
earnings) for a period equal to or less than rhc “average nonthljr time paid
for” he makes out a prima facie case that he is in averse position than be-
fore the coordination.

The Carriers (Tjhile endorsing the result in that case and the reasoning that the
test period PINS  abnormal and hence lessened earniogs in relation to it did not show
a worsened position caused by the ccordinsticn:  assert that the formtila  of Section
6(c) for computing di,splacement al.lswances (roughly the difference becxxen the pre-
coordination test period average and the post-ccordinacion  earnings for comparable
periods of tzork) has no relation to a determination whether employees involved in a
coordination arc in a worsened position because of it.  The interpretation of Sec-
tions 6(a) and C(c) &d G (b) as dell, in cy judgmeng  is pertinent to how an em-
ployee is to judge whether he can make a probably valid claim for a displacement
allowance ; if $%onparison with the test p Ericd average is an essential element ih
determining el igibi l i ty , he must have that iqfoma:iog  to mdtc a claim; if it is ir-
re l evant  t o  es tab l i sh ing  e l i g ib i l i ty , he need not know it in order to make a claim.

The starting point, once more, is Section  b(a)l. It guarantees that

no enployee . . . invclved in a coordination vho is continued in service
shal l ,  for  a  period nor  cscccding f ive  years folioning the effective date
of such coordination, be placed, as a result of such coordination,  in a
worse position  with respect to compensa:ion  and rules governing working
conditions than he occupied at the rim< of such cccrdination .  .  .

-% r

1. The  CarrLcrs  ccntcnd that  the next six paragraphs (including this one) go be-
y o n d  the ncccssicies  ci t h i s  c a s e .  l!c%~e:~.ar, they explain the relationship  of
t e s t  p e r i o d  earnin;; to “di~pl.occ:?cnt“. Ihe othar issues  discussed are perti-

.nent t o  a3CCrttLrnl~n~; the relationship.
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1n part  the Carrier  position is  based upon? i ts  cwtention  that  “posit ion”  means
regular position so  that  i t  is the loss cf that Fositicn by abolition or bumping
relating back to an abolished position that estahlis~,es  “displaccxnt.” This view
o f  “pos i t i on ”  has  bccn rcjec:cd. (Docix t  Xo. 1CS). E!oreo-vcr  ,  t h e  .Carricrs  would
apply the test of  Sect ion 7(c)  to  Sect ion G; ccnsidoring  rho great  di f ference in
langua.ge  ecployzd, i t  scol;is  in cor rec t  t o  ro.id the  specific i c f in i t i on  o f  Sec t i on
7 ( c )  i n t o  S e c t i o n  G ( a ) .  Rattler t h e  latter zuaracteos to  al l  enployces  in a coordi-
nation that their “conpensaticn”  and rules go*/eming  working conditions “shaI1 not
be worsened” for a period not exceeding  five years follcxing the effective date of
such coordinaticn.“”

But it does ncC come into play until the individual’s coraponsation is worsened,
requiring a corrpariscn  of  his  ccnpcnsation &fore  and after k is  f irst  adversely
af fected.

When he is “ f irst  adversely  af fected” col~ld P;ean  (as urged by Carriers) when
he Ioses a “positicn”  by abolition or bumping, which, hcwever,  need not reduce his
earn inAs. Such an interpretation would be inapplicabie to those rrithou:  bulletined
positions who are, howaver,  continued in service and receive the protection of See-
t i o n  6(a). As to these , only worscncd coz~ensaticn could be the test. In additicn
“adversely affected” would sce!m to require COTLC  actual detriment--that nigh‘t be the
loss of ovcrtine on his own position or extra work on another, Actual earnings dctri-
ment would be the signal of “adverse effect.” The ether factors support this conclu-
sion.  Section 6(b)  prcmides  that  the protect ion of  Sect ion 6(a)  wi l l  be  made by a
“displacement allowance.*’  X “displaced ccployee“  is one who is “entitled to such an
allo!q.ance  ,” ~‘nich rjsuld seen to raean  actuall-y entitled rather than possibly entitled
at some future tine when  another factor of eligibility (worsened compensation) rwuld
be necessary.  Furthermore, under Section 6(c) tie dis~lscenent  allowance is dater-
mined by averaging the conpcnsation  o f  t?<e  i n d i v i d u a l ‘during the last twelve  (12)
months in which he performed- scrvicc inccdiaccly  preceding the date of his disnA=-
men t” and sub:racting  his  post-coordination cor.pensat.icn--the  di f ference is  the dis-
p lacement  allor:a.nce. This  seen~s  tc mnkt “disnlacen;nt”  and  “adverse  e f f e c t “  equ iva -
l en t . TIT Carrier nmbcrs  (and the Orgcniaatisn  mecbsrs, ot’oer  than the Clerks:
reckon t!le test period as the twclvs months in c;hich the enployoe  perforned  service
immediately prcccding  his worsened compensation. 30 that ch+ test period and the
period prior  &the Lndividaal’s  “ t ime of  cocrdination”  (i.e..,  date of  his  adverse
e f f e c t )  a re  the  sate.

In sum, in ardor to determine whether he is adversely affected the employee coo-
t inucd  i n  scrvicc  nust know his  test period earn ings .

I n  a d d i t i o n ,  the Inplcmcntir~g acd lcttcr hgreonco:s seem to contemplate that
re la t i on : the specific provisicns  that test period earnings will be supplied are

f C!hilc the  ques t i on  i s  no!: d i re c t ly  concerned hero., there  i s  the probien  o f
delay caused by Organization obsr:nacy  (os in Doclrct ?io. 119); in such a siL-

.  uation  t!:.c ef<cctLvc  dstc should Lz t!:c 00th dny aE:er n o t i c e . The OrS.?niza-
tion ccooot ha,io t h e  b.:ncfit o f  b o t h  i t s  delay; ~6 a Eull f i v e  years g’uar&n-
teed. The star:ing  dntc i s  n o t  ~II?: __.n~;cct,vz  cja.te of an ICC o r d e r ;  :;i;,:n  t h e
korcc?cnt w;s entcrcd i n t o  i n  19_1G t!ln I C C  did n o t  ha.;rc i t s  pres.2-nt  functiz::s
as t o  r:c’~“!;--?“r:‘” it: 3cticn3  c,,q birdI) bL! tcTl.:en  t o  govern a  con’rrlct  terl1
p”‘!.7ti!!!‘  C!~LYC.d fu:1cticns b y  i;J’c. r!:.>n fsur )T.,r;.

. .



For this reason, Chc Carrier’s feilcre  promptly t o  provide  test period  ~a::-
ings as reqczstcd  in the November li, 1962 lcrtzc,  which 2113 supplwd the 22~ o f
claiixd a*;crsc  cffcct e x c u s e d  the Claim-inc fr:m f i l i n g  a clz,in O’L t h e  rcqsdirzd
form for ci?c period fo: which J prompt  reply \.iouid  hcvc enabled him t o  f i l e .  Xen-.e,
the  ::ovcn~~cr  12  reques t ,  i f  answered any  time “p t: No-Gerber  29 ,  wwld hzqe er.ailed
h i m  :o f i l e  a valid c l a i m  f o r  the nsnchs c f  Occob?r a n d  Septenkr 19G2 ( i t  CIOL?~
h a v e  t o m e  within  GO days o f  t h e  L;st d a y  o f  rb, mznr!?  f-l vh.ich c l a i m  !jas m;de).  In
n o  e v e n t  could d tinely claim !.a-~= bsen r.ade f o r  .4tigu;t 15Gl--and  failut?  t o  f i l e  a
timely claim for th;t month is net excused by any Cirrier arcicn  or inaction.

The3ssential  ptirpose  of the cl-iim form ‘and the GO day requirement is t.o put
’ t h e  Carriccr o n  noticz o f  its liabllitx and t o  ena’>le it t o  escerc~ain  3Tr .i fair??

current bas ij wh-at it is with some dc:lnitcnejs--once the forms are processed,  ‘ihe
Novenbcr  12, 1961 letter advised the Cerricr  o f  ihe names o f  those bslieving  t?ec-
selves to be adversely s:fect?d {includkg t h e  Ciiimrnc) end t h e  mx&ths  c;hich their
claims‘ covered . T h e  letter lac!ted  sons of thz data rz.q<ired  to compute benefit;,  if
any were in fact duo. The Carrier could simply have sent copies af the forms to have
them conp le ted. For some TO-aso~. or other it did not ascertain the test pericd ever-
ages for 5one of those named in t!le ktter,  cinclnding  the Claimant) until Xarch or

_ Apr i l ,  and  supp l i ed  the in format ion  in  a letter  dazed Apr i l  3, 19S!. Under the cir-
cumstances i t  is  herd to  see  hoi.7 the fai lure to  f i le  fulier  infornaticn clan that
contained in the Xovenber letter  prejudiced the Czrrier.  If cleimat had a val id
clai;: it shouId not be blocked by minor n:n*con fcrmzncc uless th? C a r r i e r  S!XV: sax
real damage, which it could heve readily averted by scpplyi?g forx Once ic VZi on
notice  of  the c laim.

DECJSI0.V:

Pk. H.  L.  Hunt ’s  c laim for  benefits is bared fcr AtigLst  15G2 because  i t  ‘.:a~
untimely f i led. The claim; for September 1962 and tte monrhs following were  tFr.~ly
because the ::ovenber  1362 letter gae actual notice of chs claim, the Carrier has
shown no d.xxsc due to the omissiox o f  sax inforrrscica, end i t  fa i led to  rcq~sc
more adcquzte information. Further, the Carrier ’s  failure tg provide test period
earnings disabl8 the Claimant from making  a timely cl;i% for the noncbj begin2ic.g
with Scptenher  1962 because test period earning; are en essential element in esteb-
IishLng el igibi l i ty  for  a  displacement aIlor;ance under Section 6 of the Va;hington
Agreement.
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BT x0. I?0 *-- DcCi?i9*  kfr !ZCfFrP?  Serc;c*iq- - -  -----. --_._ _ I

Brotherhood o f  i?zilvay a n d  Steimship  Clerks,
?Fre ight  Handlers, Exgres;  end  Sta t i on  Employ??:  ’
;

and
;

Partics  to the Dispute

St. Louis Sou ttxes  tern Railway Ccapany 1

gLEsTIOSS:

‘“(1) :./as  Sidxy C-rcen  a f f e c t e d  b y  tbc Jaruz,ry 1 , 1352, S t .  Lxis Scurh.:restem-
Southern Pacific Ccmpazy (Texas and LouisTaza Lines:, Dallas, Iexas, coordination?

“ ( 2 )  I f  thz answer t o  I~frn (1) i s  >ffirc;rive, shall the Carrier  ncr-’  be  re-
quired to afford Claimant Crcen the protective b?refLrs of chc Vnshingtsn  Agreement
and th? July 31,  1951,  Tmplemcnting  A;reem?tlr  ccvcring the Dc1la.s  coordination.”

FIh?)IX:GS :

The Carrier <the “Cotton &It”) arid the Sout;;frt!  Picific  Company (Texas and
_- Pac i f i c  L:nes)  e f f e c tuated a coordirztion  pdrsuant to an ImpLcmenting Agreement with

th2 C l e r k s  eifcctivc Jar~uary  1 ,  1562. Ihe Cl.eimsnt ties a :urlo*~~hed employee both
before a n d  afrer the cocrdiution. Carrier’s detailed and earnest argcwnt that a
furloughed em?lcyee is inel igible  fcr  Seccicn  6 benef its  was ful ly  considered;  the
reasons  f o r  its rejecticn  are stated in the opinix in Docket No. 106.

As a furloughed employee the Claizagt wcrked extra repeatedly during the year
preceding the coordination (1961); he earned jjst over ;&,0’2  with the Carrier. The
Cartier sczted  rJithout contradicticn  that a reg-llsr ?y assigned  cmplcyec  in  h i s  ca te -
gory working ftill  time in is61 ear-cd  $4,L60;  here ‘when is another instance cf the
substantial job relationship =zr,jcycd by many vhc work in a furlcugherl or extra capac-
i t y . And as the op in ion  in  Docket  1Jo. 127  shws,  rhij Cxrier,  despite Lt; .cont:ary
contentis-,  d<d ha.<e a  fur lough  and  extra “ l i s t . ” The fact of coordination, the
drop in Clzicant.is seniority rank, and his lessened earnings make a prima facie cast
that the Claim&t was.affected  by the cocrdinaticn and entitled to the prctection  of
Section 6.

In argument the Carrier warned tt::t althgu:h  Plr. Green was furloughed and earr.??
somewhat  more :hzn $~,OGO ir. 1’361, ott,er “standby” claina.nts worked less  or  not  at
all in 1961 and sotma never held regular po:iticns but only worked as extras at all
p e r i o d s  o f  their caployze?t. A2?thox~!~  soz information vss prejanted  abcut these  in-
divlduals, tt2 i::dividual  c l a i m s  \:ere rzoc con:ested  before me and I cannot pass upon
them. Their dispositicn  wil l  be govcrncd  by the principles  of  this  decis ion and 22)
o t h e r s  Kkich GT? re1e.cant (e.g.,  D o c k e t  Xc. iC3 (?srt I I I  o f “FIndii7gs“;)  deal ing
w i t h  the eligi’>:licy  o f  en~lcyezs furloilgh~d substantia?. p e r i o d s  befcre coordination
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Hovevet , those disconticuances  too!< place in 1963. If  their occurrence co-’
incided zJi th ths fi~rst  pest-coordinntisn rcdtic:icn  cL- - c incow experienced by claia-
ants then el igibi l i ty  for  Scctron  6 benef its  night plot  be  establ ished. See Docket
N o .  109. If Claimnts had reduced earnings prior to that tiTz then t h e i r  Section
6 e l i g i b i l i t y  rcxained uninpabred. Dockets EJurkred 67 2nd 123. Pence t h e  C a r -
r i e r ’ s  explanscion dccs no t  negate  coordication - caused iEpairccnt of earnings
and consequent el igibi l i ty  for  Section 6 benefit;,

DECISIO!!:

Claimant Green, a  furlo;r$ed cm?loyee  bsth b e fzre and after the cocrdination
to which the Carrier was a party, was eligible for ti,e benefits cf Section. 6 of the
Washingtcn Agreecent.

DOChZT  NO. 14Q --- Deci;icn  .by Referee Sernscein

Brotherhood of Railway and Steamship  Clerks, >
Freight Handlers, Express and Station Employees ) .

.
and ; Parties to the Dispute

>
Sbuthern Railway  Com?any

Central of Georgia Rsilr.;ay  Company
Illinois Central Railroad Company

L’STIOS AT ISS’X:

“Claim of the system  Conrnittee of the “rothorhzcd  that:

“ (a)  The transfer  of  Central  of  Gccrgia Railway Co;lpi,ny  c lerical  work from
the Illinois Central Railroad Corpany Freight Agency, Mechanical  and Store Depart-
m e n t  f a c i l i t i e s ,  Sirninghan, Alebarz, to Swlthern ?.ail:iay System facilities are
subject to the terms and conditions of the !,lashingcon  Agreement of >lay 1936, Wash-
ington, D. C..d

“(b) The Carriers violated the terxs and conditions of the Washington Agree-
ment when they failed to furnish a Szcticn 4 notice of intended coordination and
f a i l e d  apd refqused  to a p p l y  t h e  terrs a-2 condir.ions c f  the Agreement f o r  t h e  pro-
tectiog  o f  the  enpicyecs a f f e c ted  by  :he coordinaticn.

“(c) The C.rricrs  violated the fercj and ccnditions of the Qashingtcn  Agree-
ment when they coordinated Central of Gcorzla  =crk wi:h Southern work without an
agreenznt  for the selection  of forces fron the Carriers involved as required by
Sec t i on  5,

-’ 21s -
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FINDI??S  :

The-dispute in this case arises o#Jt o f  the  severs1 trnnsarticns  described
and discussed in Docket X:0. 141; Southern and Ccntra2 of Gscrgia make  the ;aze
contention that the Section  13 Comnitt?e is witho?;: jurisdiction. Thz &j;rip‘
tion and llscussicn in the opinicn in Doc!:et ?Jo. i41 cf 2h.s background and con-
tentiors o n  t h i s  aspect  o f  t h e  cnsc apply e;.tially  hsre. Eence  I ccnclude that
the consideration of  the merit ;  is  fn order . Despite  t h e  non-participation  c f
Southern and Central on the cerits,  the Crgnniraticr.  must  make affirmative shop-
ing the violations alleged did occur and that Claimants are entitled to the re-
l i e f  sou?ht..J

The violations alleged hers concern work performed by the Illinois Central
for Central of Gcorgis which was transferred to Scuthern as a result of Southern’s
acquisit ion of

’ by  Centra l  c
controi  o f  Centra l  o f  Georgia in  1963, lisd the wcrk been perfcrrad

E GfOK~iJ.  employees the tr.znsfers ruculd constitute “coordinations”  and
would require Secticn 4 notices and Secticn 5 agreements to be consummated; and
the benefit previsions of the Agreen,ent vould  apply. Iha issues i s  wtiet‘ner  the a d -
verse ly  a f f e c ted  cm?loyees o f  I l l ino i s  Centra1 (whc performed the work for Central
of GeGrgia) can claim. these protections. I l l inois  Central  asser ts  that  i t  is  not
a carrier  party to  the acts  of  unification, coxolidatisn,  etc .  and so  i t  does  not
come within the definition of “coordination” in Secticn 2(a); and i:s errploy-ees  are
not those of a “carrier  involved”  vithin the meani.ng  of  Section 6(s) or  a  “.carrier

9 participating in a . . . coordination” within the meaning of Section 7(a).

That position is sustained by the results and opinicns  in Dockets Sunbered 51
and 47 iii :&ich cliini of employees of carriers performing the work withdrar-n and
transferred to another carrier were denied,

In Docket Vo. 59 I reluctantly foiloxd these rulings as precedents noting,
however, that I thought the arglments  in favor cf the claims were more meritorious.

The Organizations contend that sIhseq.iezt court and ICC rulings on similar
prov i s i ons  o f  Sec t i on  5(2) ( f )  o f  the  In ters ta te  Ccmxrce A c t  - -  inchdizg  o r e  c o n -
cerning the very sane transaction invcI.Jed in Docket Number  51 -- further vitiate,
indeed d-s troy, the precedent value of the rulings in Dockets Numbered 51 and 47.
I n  Railusy Labor-Rxecutives  Assn. v. I.‘nited States (D.C.E.D.V;.  1963) 216 F. Scpp.
101 (52 L.R?,“f  2MWJ) the.  court  ov?rtcrr,ed  an ICC de:ermination chat Sect ion 5(2) ( f )

did not  apply to  C t C employees  Who performed work for the Seaboard which the Sea-
board withzrev  and had perfcrmed  elscvhe~-e. Ihe court ’s  second grsund for  re ject -
ing the ICC ruling ‘;a; that the Seabcz.ri';  acqciiitfsn  c;f alternative facilitie5

was a "trans,7cticn  irLwlving" the C & 0 alths;gh that carrier vis not a direct party
to the transfer of work. The ICC reached a result inconsistent  with Dccket !;o. 51
in 295 ICC $57 (1957) and 312 ICC 676 (19Gl);  a three judge court rejected an ct:ack
on  the  Corrni;~icn cr?cr g r a n t i n g  .crotection  to employees oE the carrier perfcrzing
the s2rvice5  althcugh  it was not a direct pirty to  the consol idation. Louisvi l le
a n d  Xash1~illc R.R. C o .  v .  linired -?titcs (D.C.:: Ky. 1965: i&G F .  Supp. 3 3 7 ,  sffir-cd

u. s ‘-) USL:I  3284 (February 21, 1366).
,
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Mad Erie and Wabash  SKI lsy~.:;  b e e n  p.?rfcrFin;! tha work %hicb was com.:irred
with that of the C & 111 t&r- undeniably wza1L.i  t,%.,z been a coordination and
those evp10yce;  a d v e r s e l y  affect--d  :--Gild ha-.rs beat:  eligi5le for  the benef i t ;
Of the UajhinzCOn Job ?rotecticLa  A$r?esent.  T h i s secw co be the general kir?d
o f  s i tuat i on  in  nhi.ch the  AgreD-Tent  ii&.; nea11t  t0 acerate, Kere Carriers com-
bine their cperatinns and aer>rLc~s rJi<h thgae sf ncct’r.er  C a r r i e r  i n  tti i n -
t e r e s t s  o f  cconoiny an? efficiency, I t  i s the ptirpos’-’ o f  &e Agreemant t o
faci l i tate  such coordi?ntix  ard, also;  ta cuhfon i t s inpac t upon employees  .

The dezi;i;as of  cw0 prior  C;~SCS  lead co a c;nt.rary conclusion. In .the At-
lanta Joint Terninala Ca;c (Dcckcr. No, 51, &ard Erc. 5 = = Referee Gildenj
a n d  t h e  CXJ c a s e  (Doc!tcr No.  b7, A:xrd No, 6 = - Referee Gil.den) it was held
t h a t  employees cf c a r r i e r s  v!-ici:  were  net i!r,n?diate  parti.es  t o  Ehe coerdina-
tion were ouc:idz  the protections c f  the Agraemint.  a n d  that a; t c  the c a r r i -
ers  c-ho lest the ccntratted vo:k t,.&re  vaa no ccordinaticn. Such interpre-
tations seem  to be more forma:iztlc  than tfalistic.

To contince to accord I)ockets  Vu&i-red 51 and L7 precedxt value wculd be to distort
the Agreerent an$.oake  i t  inharronicus  with paral lel  previsions  of  the Act .  Employees
o f  car r i e rs  p*$orr,ing services under czntracr.  Foul,d  be denied benefits accorded
those  doiq r.ne sams th ing  d i rec t ly for  a  carrier  party CO a  coordinarion, The -in=
fairr.ess  o f  s u c h  results is aunifeat;  t h e  FztantialiCy  for abuse i s  c l e a r .

A s  ir.dicatcd  [bzt ‘I2t hz?dj ty :ud,;e Erya? in the C 6 0 5eabcard case ,  :he
carr i e r  f o r  wh0~  t.>e work  is perfcrm?d and  r-tlcti :ra>iferj  zhe :qzrk  is Chs appropr i -
a t e  enplc:;fr  cc b e a r  the. fi-.ancial.  b,i’<c~ cf t’;.f prcr.ecti.!? conditions. In this
c a s e ,  Sou:!:crn ‘,:?l?ich  would be in that  pcsiticn) night havs arg.ced that  the inter-
pre tatio;:  of ::,.2  !!ajhin;t.cz *grc;r;wnt ~o~Jer~i3:rl this kind cf  si:uation  should not
b e  change,? wiz:?sc:- gotice and tb;t  i t  wzs ?ncitlcd tore1.y  upon the interpretation
o f  t h e  ag:,:‘:“xx3:  i n  3ccket; 51? L? azd 5 9 ;  2nd I ViC~~ld  ‘cave 3;reed. Ho~=e;~e  r , it
d i d  p.ot raly :n thc;e  interprctati?nj for it ba;ed its accioqj o n  t h e  prenise  t h a t

7,
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DECISIC!::

(1) The trtnsfcr of the work performi  by Illi2cis Central for Central of
Georgia to Sout’::ern uns a “coordinztion;”

(2) Central of Georgia and Sout!:crn  violated the Vrshinc,ton Agrcewnt by
fa i l ing  to  gF\,c  Scc:io;i  4 r,otices  t o  I l l ino i s  Ccntrzl and o ther  a f f e c t ed  enployccs
and  t o  nc;otiatc 2~. irn~lenencl~~~  agrccx:lt  be f o re  pdtteing tkc cozrdinatim  into
e f f e c t ;

(3) Southc~n fs d i re c ted  to pzy fl~ll be ck  p&y ( i . e .  based  upsn  the  zverage
o f  con?cnsaticn  oilrncd in the 12 nonths prececdin,o  the dares  of  the changes 2nd
inc lud ing  a l l  frinG.2  bCn,cfits 2nd izprcvecents  i n  p a y  rnd fringes  s i n c e  that  tie-);
less  actual  vtgcs  ;nd/or  benefits received to  a11 coployces  zffected  by those un-
authorized chac;es until Sec:ion  4 noticfs  am- served and B Section 5 implementing
agreeoent i s  zchiwed. T!z protective  conditions under the Uaskington Azreemnt
shall be in force through September 16, 1968.

The Carriers are further directed to serve the required notices and negotiate
the  requizcd ag-ccnent. .
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