DOCYET 30, 136 --- Disoute Pending

Brotherhood of Railway and Steawmship Clerks

VS.

)
)
)
)
Mamphis Union S tation Company ) Parties to the Dispute
Louisville & Nzshville Railroad Company )
Missouri Pacific Railroad Cecmpany )
Southern Railway Svystem )
St. Louis-Southirestern Railway Company )
Illincis Central Eailroad Company )

QUESTION:

(a) The transfer of station work and services from the HMzmphis Union Station
Company to the Louisville and Xashville Railroad Company, the Southern Railway Sys-
tem, the St. Louis-Southwestern Railway Lines and the Illinois Central Railroad
Company is a coordination of separate railroad services and facilities and subject
to the terns and conditions of the Washington Agreement.

(b) The Carriers violated the terms and condition; of the Washington Agree-
ment when they failed to furnish a Section 4 notice of intended coordinetidn and
failed and refused to apply the terms and conditions of the Agreement for the pro-
tection of the employes affected by the coordination.

(c) The Carriers violated the terns and conditions of the Washington Agree-
ment when they coordinated Mamphis Union Station work with Louisville and Nashville
work, Missouri Pacific work, Southern work, St. Louis -Southwes tern work and Illinois
Central work without an agreement for the selection of forces from the employes of
all the Carriers involved as required by Section 5.

(d) The Carriers shall now be required to restore the status quo and apply all
the terms and conditions of the Agrecement to the coordinations involved.

DECISION:

- -_“ -
Dispute pending.

DOCKET WO. 137 --- Decicion by Referee Bernstein
Transportation-Cormuenication Employzes Union )

and ) Parties to the Dispute
The Geoorgia Railroad )
QUELTION:

"4re A. J. Sanmster, Billy Hadaway and all other employees, including those as-

sirie! to the exira keoard or veduced frow the ecxtra board, who were affcetod by the
covrdination of (1> scparate train dispitching oflices in Atlinnta, Georgia, of



Atlaonta and Woest Peine Railrcad Cempany - The Westera Railrcad of Alatame and
Georgia Railzecad, entitlad o protzcetion of Szeticn 6 of the Washingron Agreement
to the extent acplicable undsr thz fovmula prescribad in Secticn 6{c} thareof, and
other appliczhle protsccive provisions as providsd in che Implzmanting A;:eemsnt
of Januvary 5, 19527"

FINDINZS:

In anticipaticn of the mzrger cf dispatching fzcilities the Tarvier and the
Atlenta and West Point Railwzy Co. negotizted zn implementing Agreemant with the
Organization under the Washingten Agreemanc. The tws issues presented are: (1)

Are cmployess in 2xtra status prier to warger zligible for Sectien & displacemant
allowances? and (2) 1f th2 znswer to {17 is yz3, are the lessznad posteccordination
earnings of claixcant Billy Hadawzy due to abnormzl ceovrdination-czused inflated
earninis E;}og to cthe ccordination and, if so, is he thereby not eligible for a dis-
placemznt allowznce?

(a) The Euttra Issve - For the rezsens more fully set forth. in Docket Mo. 108,
the answer to (1) is "yes, empleyee: in extra status prior to merger who are con-
tinue; in that catcgory are 2ligible fcr Section 6 allswances.” It is noteworthy
that thz avarazs test period hours of the only Clzimant for whom such data was fur-
nished was 159 a mgath; even if all of the overtime hours worked in Novemzar and
December 1951 (the only snss | find whick pay possibly fill within the category
"unusual and inflated”) were subtracted., extrz Telsgrapher Pzdaway would have aver-
aged 187 hours of work a msath prior to cocrdination, an amcunt not always equaled
by regular pesition holders.

(b) The "Inflatad ~:~‘__'__ 2 ~ Having dzcided that extra Telegraphers are
eligible for Section 6 disp ment ailovwances, the solz remzining issue i S whether
.Mr, Hadoway's earnings were 2tnormally high because of the cocrdination hofore.it was
effectuated so that in the months after ccordinacion, when hi; earnings Zell belew
his test period carninzgs, tha deficit was czused not by the normzl effect; -- di-
minished work oppertunities due to increaszd efficiency -- of a cosrdinaticn but by
reversion to an ordinary pa:ztern of ezglovmznt, Even if this were so, the Organiza-
tion arguzs that nothing in thz Agreemsnt worrznts ignoring or excluding them, Zs-

sentially this tas the issu2 in Docket So. £Z, wh2re | held that zn empleye who had
frequantly held a -sccond position tacausze the Carrier wss not £illing vacancies in
anticipation of ¥ cocrdinzticn was not entitled to a displacement allowance when the

-,

only attemstzsd prosi of pc~t: ccordinazion sdvarse effect censisted of earnings lover

than the pre-cceordinaticn tsst period avereges thereby achieved. Both Carriers and
Organizaotion gbicct to different aspecisof Cockats Ne. 62 - those which are disadvan-
tageous - and applavd, or at lezast zccept, othar aspscts,

I hava been given N0 parsuasive rezscons for chargdng the analysis of the Agree-
ment presented in that case. Intensive reccnsidaeration leads me to reaffira its
major principles and expand on certain aspzcts of it.

It still scems sound to ; ' in part by comparing test peried
average earnings vi L : ings and to treat a deficit as S
presumptively tha re is so because the Secticn 6 (a)
basic guavantce is nd actual sawvings effected by

icult to trace inm complex situatione
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Ef’ where so many variabl r
that the leouveved ecarnings den
tion of icbs or ratioenali
the provisions of Section
against all hazards, bu

wwing is preparly subject to rebutral
1t fyen a cause other than the e¢limina-

Employees also arguc that by not £illinz jobs before coordination the Carrier
is ach to scve twice - fivst by not empleyinz someone to fill a job and thereby

avoiding a guovantee to him and sccond Dy elimirnating the uvnucual overtime worke
prior to coordination by wiheever mans the unlilled job when measuring whether he
has beern adversely aZfectad. To do as the Organization urges vould be to make car-
riers guaranters of their pre-ccordination total pavrells., But the Agreement is
designed to protect erployezes azainst veduction of their mormal eavnings. Whilc in
railroad arbitration thore is an cbservable tendenczy to haw as literally as possible
to agrecnant 1a“guagc {a course urzed in this case by the Ualens), rescrt to purpo-
sive interpretati seems necesszry if the preoper balance between Sectisas ! and 6
is to be ﬁnplo\ira'cd. Yence, I reaffira the holdiLg sf Dacxet Po. 62 that vhere
1%

abnormzal earnings cccur in the test period
ordination, such earnings are to be igncred in dcternAnL g whcther an employbe has
suffered a decrcase in compensation attirburable to the ccordinaticn’s effects.
Parent?etlcaLly, I note that the individual employee bhes the full benelit of the pre-
coordination additicnal earnings and is no worse off than zny other employee in re-

gard to post-coordination employment.

T

i In this case, HMr. Hadaway's test peried earnings are claimed to have been in-
flated by (1) “abnormal” relief wvoric for abnormal peviods of sickress by regula
employces; (2) abrormal relief vork for an operator who relieved dispatchers vho vere
training to qualify as dispatchers on the other coordinating Carricr as required by

the Implementing Agreemant. As to the allegedly zbnormal siciiness, Mr. Hadaway re-
lieved on jobs usually manned by two emplcyces whg were zbsent for many months cue
to sickness But such relief vork is one usual way ia which men working extra cateh
work, so that it can hardly be called cxtracrdinary. As to (2), the relief worl per-
formed by Mr. Hadeway occasioned by this was concentrated, says the Carrier, in Octo-
ber, November and Decembar 1961 and Jarnvary 1962. However, as the Carvier states,
some overtime is to be eupected. Trnat worked during Octoter 19061 and January- 1562,
16 hours in ecach out of to*al ermpleyrment of 150 and 124 hours, was not out of lime
with the pattern of Claimant's overtime in other months of the test pericd. Novem-
ber and December 1961 present a scomavhat different picture. In each month overtine
totalled 72 hou?® (for $279.72 in overtima paymants) out of total hours worked of
176 and 168 hours. This compares with an average of 13-% hours of overtims (for an
average of $51.50) worked in the scven other months in which he worked overtice,
Taken as a rough measure, overtine in excess of this average if shouwn to be caused
by this peculiar set of nre-coordination circumstances may p;ooer-. be izrored in
's test period average. That only sc. of the test period over-
ad -- and e¢nly when shown to be cessive and directly due to

:tion ~- is shown by the fact that z2fter the coordinatien iir.

mputad without any subtraction)

in tw2 other months the guarantees
seve but $10.60 and $29.98.

computing Mr. iadawa
time should t2 e
thc inﬂcnd~tn

~
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DECISICL:

Claimants, extra employces prior to coordinaticn who were continuad iN service
inthat category,vere eligible for displacement allowances if they can show lOSs

of earnings attributable to the ccerdination. Carriar improperly denied eligibility
on the cround that Claimants vere extra board or extra men. In ccmputing test period
averazges, ‘t i s proserto exciude overtiweearnings in excess of avearage overtice if
directly attributable 10 increased pre-coerdinatien work opportunities caused by the
impending cocvdination,

e e o M AL A R e e e A e e e W

DOCFET ¥D. 138 ~-- Degision by DNeferes Ternstein

Transportation=-Communication Zoployees Unieon

and Parties to the Dispute

N S St N’ N

Erie-Lackavanna Railroad Co.

QUESTION:

“Is Mr. L. H. Hunt's claim for benefits for the period August 1962 to January
1963, inclusive, barred by the September 11, 1961 Letter Agrecaenc?”

FINDINGS:

On Scptenber 11, 1961 the Organization and the Carrier entered into an Imple-
mentine Acreement and, on the same date, exccuted a Memorandum Agrecmen t. The latter
specified that compensaticn claims by employees claiming to be adversely affected by
the 1961 wmerzer must be filed on an agrecd form “within 60 days following the last
day of the calendar month in which compensation loss is claimed.”

Mr. L. H. Hunt claims such a less for ths period August, 1962, through January
1963. The Carrier denied that claim on the ground that the requisite form was not
timely filed. The Crganization counters with the assertions that although the Geareral
Chairman rcqucs__t‘g‘d test period earnings on Yovember 12, 1962, the Carrier improperly
neglectad to provide them as assertadly vaquired by the Implementing and lMemorandum
Asrecmonus until April 3, 1963 and thav this five renths' delay excuses the failure
to file the claim on the specified form within GO days of the end of August 1962. These
facts are not in dispute. In addition, tic Organization claims that this Clairanact - -
2nd gthors -- did not receive individusl written nctification of the claim require-
rants as called for by the Agreesent; but the Carrier asserts thnt the required <ocu-
ments vore mailed to all of the employees in the unit. Both could be correct. But |
find it unnacessary to resolve the factual dispute for the rcasons which appear Inter.

The following are the pertinent excerpts from the parties’ agreements:
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(1) The Implementing Agreement provides:

ARTICLE 1V

1. If as a result of the merger sn empleyze is displaced or deprived
of employment, upon written request of the employee or his representa-
tive to the Superintendent, the carrier she.11l pramptly furnish to such
employee, with copy to his General Chairman, a statement shcwing total
compensation received by such employze and his totzl tine paid for during
the last twelve months in which Se perfcrmed service immedigtely preced-
ing the date on which he is displaced or deprived of employment.

(2) The Letter Agreement provides:

1. The Erie-lackawanna Railroad Cemgany will furnish the General
Chairman and employee as quickly as possible after the date of written
request, information as to tctal compensaticn paid (calculated in accord-
ance with Section 6 of Washington Agreement} to involved employees, as
soon as it is known what erployees are affected.

!

2. Any employee who is adversely affected and claims compensation loss
will be required to file such claim with Superintendent on form similar
to sample attached herewith within sixty (60) days following the last day
of the calendar month in which compensation loss is claimed, . . . Pail-
ure to submit claim within time limitations prescribed herein will bar the
claim unless such failure to submit can %& proved to be due to circumstances
beyond the control of the employees makingz said claims.

The agreed form calls for: specification of the month for which claim is made;
earnings from the Carrier, other Carrier payrments, other employment and unemployment
compensation for that period; and the dates on which unavailable for service. All
of these items are pertinent to the computation of benefits. However, the form does
not specifically call for test period earnings, a computation which is thoroughly
reliable only if prepared from the Carrier's owa records. Item 6 is “Basis upon
which claim is made:” followed by blank lines for the statement on that point.

The issue? to be resolved are (1) whether the allegad failure to provide the
Claimant with a copy of the form and Letter Agreement excused the late filing and
(2) whether the Carrier's failure to provide test period earnings soon after the
November request excused the late £iling in the form reguired (which apparently oc-
curred after test period earnings were provided in April 1963).

It is not possible to resolve the factual issue of actual receipt of the Letter
Agreement by the Claimant, although it is entirely possible that he received it in
1961 (for there is no reason to believe it was nct mailed to all to whom it was due)
but did not note its significance o r contants sfficiently to recall the receipt when
his statement (the candor of which I do no: quss tion) was made in 1964. It also is
possible that the mail miscarried. However that nay be, a full ten months elapsed
between the execution of the Agreement (9/61) and the claimed adverse effect 8/62).
Practically all of the claims filed during that period were on the required form. Lt
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wide-spread use and the generally high level of inforwedrnzss as to cmplocyment mat-
ters amend railrcad cmployees give reassnable assurance chat the Claimant had ac-
tual notice of the requirement, which was the purpcse of requiring chat copies of
the Letter Agrcement be sent to empleyees in the unit; his represencatives surely
did. Early in the life of the Azrcemznt failure to conform with the prescribed
procedure would be another matter if there were a question about the employzes’
receipt of the Agreement. After aimost a full year, it stretches the imagination
to conclude that affected emplcyees tiers unaware of the requirement, to which the
Carrier quite clearly has attached great importance.

Ths next quas tion is whe ther the na ture of the claim is such, or the form or
the two Agreemants are so scructured, as to require test peried earnings from the
Carrier before timely filing can be required of tha claiming employee.

The parties are in disagroement as to the relsvance of test period earnings
to a claim for displacement allowance. Tue Orzanization contends that a showing of
worsened compensation is an essential element in detsrmining adverse effect; they
assert that the decision in Docket Mo. 62 supports this view. There | said about
eligibility for displacement allowances:

In the normal and usuwal case, applying the. formula of Section 5(c) will show
whether an employee is 'in a worse position with respect to compensation.”
In other words, if an emplcyee drcps below the “average compensation® (all
earnings) for a period equal to or less than the “average moathly time paid
for” he makes out a prima facie case that he is in a worse position than be-
fore the coordination.

The Carriers (wvhile endorsing the result in that case and the reasoning that the
test period was abnormal and hence lessened carniags in relation to it did not show
a worsened position caused by the ccordinaticn; assert that the formula of Section
6(c) for computing displacement allowances (roughly the difference becyeen the pre-
coordination test period average and the post-ccordination earnings for comparable
periods of work) has no relation to a determination whether employees involved in a
coordination arc in a worsened position because of it. The interpretation of Sec-
tions 6(a) and G(c) Eand G (b) as well, in =y judgmeng is pertinent to how an em-
ployee is to judge whether he can make a probably valid claim for a displacement
allowance ; if ‘#®comparison with the test peried average is an essentizal element ih
determining eligibility, he must have that information to make a claim; if it is ir-
relevant to establishing eligibility, he need not know it in order to make a claim.

The starting point, once more, is Section 6(3)1. It guarantees that

no employee . . . invelved in a coordination whe is continued in service
shall, for a period nor excecding five years following the effective date
of such coordination, be placed, as a result of such coordination, in a

worse position with respect to compensation and rules governing working

conditions than he occupied at the time of such cecrdination .

1. The Carriers centend that the next six paragraphs (including this one) go be-
yond tha necessities ¢f this case. lewavar, they explain the relationship of
test period carnings tc “displacerment”. The othar issues discussed are perti-
nent t 0 ascertaining the relationship.
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In part the Carrier pcsition is based upon its contention that “position” means
regular positicn so that it is the loss cf that positien by abolition or bumping
relating back to an abolished position that establishes “displacement.” This view
of “position” has been rejected. (Docke t Ho. 108). Moreover , the Carriers would
apply tha test of Section 7(c) to Section &; censidaring th2 great difference in
language employed, it scems incorrect to read the spocific icfinition of Section
7(c) into Section G(a). Rather the tiatter guaranteces to all employees in a coordi-
nation that their “compensatiecn’ and rules governing working conditions “shall not
be worsened” for a period not exceecding five years follewing the effective date of

L]

such coordination.

But it does nct come into play until the individual’'s compansation iS wWorsened,
requiring a compariscn of his ccmpensaticn bafore and after hz is first adversely
affected.

When he is “first adversely affected” could mean (as urged by Carriers) when
he loses a "positicn' by abolition or bumping, which, hewever, need not reduce his
earn ings. Such an interpretation would be inapplicsblie to those without bulletined
positions who are, however, continued in service and receive the protection of Sec-
tion 6(a). As to these , only wecrsencd compensaticn could be the test. In additien
“adversely affceted” would seem to require some actual detriment--that might be the
loss of overtime on his own position or extra work on another, Actual earnings datri-
ment would be the signal of “adverse effect.” The cther factors support this conclu-
sion. Section 6(b) provides that the protection of Section 6(a) will be made by a
“displacement allowance.*’ A “displaced employse' is one who is “entitled to such an
allowance ," which would seem to m2an actuvally entitled rather than possibly entitled
at some future cime when another factor of eligibility (worsened compensation) would
be necessary. Furthermore, under Section 6(c) tne displacemant allowance is deater-
mined by averaging the compensation of the individual “during the last twelve (12)
months in which he performed- scrvicc immzdiately preceding the date of _his disolaca-
ment' and subtracting his post-coordination cozpensaticn--the difference is the dis-
placement allowance. This saems tc make ‘displacemant’ and “adverse effect* equiva-
lent. The Carrier ma2nbars (and the Organizaticn members, otnher than the Clerks:
reckon the test period as the twelva months in which the employece performed service
immediately prcceding his worsened compensation. 3o that the test period and the
period prior tg,the individual’s “time of cocrdination” (i.e., date of his adverse
effect) are the same.

In sum, in order to determine whether he is adversely affected the employee coo-
tinucd in service oust know his cest pariod earnings.

In addition, the Implementing and Letter Agra2ements seem to contemplate that
relation: the specific provisicns that test period earnings will be supplied are

* While the question is not directly concerned here, there is the probiem of
delay czuscd by Organization gbstinacy (as in Doclet No. 119); in such a sic-
uation tho effective date should bu the 90tk day after notice. The Organiza-
tion cannot havae the bznefiz of both its delays and a full five years guaran-
teed. The stavting date is not theeffective date of an ICC order; whan the
Acrpemont was entercd into in 1935 the ICC did not have its presant functicns
as t 0o mergers--bonceifs actions can bavdly be taken T O govern @ contract tern
predating these functicns by wmore than four years.



follocwed by provisious containing the form £iliag roguivemsnt. Ierocover, an em-
ployec would have no occasion to make a ¢loim ucless his cempensacion wen. lover,
After all, he is sceking additional “compenssrion.”

For this reason, Chc Carrier’'s failure promptly t 0 provide test pericd carn-
ings as roquasted in the November 1Z, 19€2 lattae, which alzo swpl:.ed the ¢aze 0 f
claimed adverse effcer, excused the Clavrum_ fr_.rn filing a clsim on the required
form for the period for which a promnt reply vould have enabled him to file. Hanze,
the November 12 request, if answered any tima vp te Novexzber 29, weuld have enadlad
him to file a valid claim for the mznths c¢f Ocrobar and September 1962 (it wouls
have tome within €0 days of the last day of tha mancth for which claim was made). In
no event could a timely claim kave bzen made for August 1961--and failura to file a
timely claim for that month is nct excused by any Carrier acticn or inactiom.

Theressential purpose of the claim form ‘and +he 60 day requirement is to put
*the Carxriaron noticz of ics liability and to cenadle 1t to ascercain on a fairly
current bas is what it is with some dafinitcness~-once the forms are processed, The
Novermber 12, 1961 letter advised the Carricr of the names o f those ba2lieving them-
selves to be adversely affectad {including the Claimant) and the months which thair
claims' covzred . The letter lacked soma of tha data required to compute benefics, if
any were in fact due. The Carrier could simply have sent copies 2f the forms to have
them comp le ted. For some reason or other it did not ascertain the test psricd aver-
ages for scme of those named in the latter, fincludiang the Claimant) until March or
—. April, and supplied the information in a letter dated April 3, 13¢3. Under the cir-
cumstances it is herd to see hew the failure to file fuller informaticn than that
contained in the Yovember letter prejudiced the Carrier. If claimant had a valid
claim it should not be blocked by minor non-conformance usless tha Carrier shcows some
real damage, which it could have readily averted by supplying forms once it was on
notice of the claim.

DECISION:

Mr. H. L. Hunt's claim for benefits is barred fcr August 1962 because it was
untimely filed. The claims for September 1962 and tke months following wers timely
because the November 1362 letter gave actual notice =f the claim, the Carrier has
shown No damage due to the omissions 0 f some informatign,end it failed to requesc
more adequate information. Further, the Carrier’'s failure to provide test period
earnings disabldd the Claimant from making a timely claim for the montbs beginning
with September 1962 because test period earnings are an essential element in estaH-
lishing eligibility for a displacement allowance under Section 6 of the Washington

Agreement.

A A Y S R A T e M S W e M o
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DOCXET NO. 129 --- Doceizfon.tv Refszres Sarnseaip

Brotherhood of Railway and Steamship Cisvks,
Freight Handlers, Express end Station Employa:

o et

1.)
"y

Partizs to the Dispute
and

N Yl Nl Nt

St. Louis Sou thkwes tern Railway Ccapany

QUESTIONS,

(1) Was Sidney Green affected by the January 1, 1362, St. Leouis Scuchwestern-
Southern Pacific Cempany (Texas and Lguiziana Lines:, Dallas, Tzxas, coordination?

“(2) If the ansver to Iiem (1} is affirmacive, skall the Carrier ncw be re-
quired to afford Claimant Green ths protective bzrzfics of che Washingtcn Agreement
and the July 31, 1961, Implementing Agrecmant cecvering the Dallas coordination.’

FINDINGS:

The Carrier {the “Cotton Belt") aad the Southern Pscific Company (Texas and
Pacific Lines) effectuated a coordiration pursuant to an Implementing Agreement with
the Clerks effective January 1, 1962. The Clzaimznt wes a furloughed employee both
befora and afcer the cocrdianation. Carrier's detailed and earnzst arguwent that a
furloughed empleyee is ineligible fcr Sacticn 6 benefits was fully considered; the
reasons for itrs rejecticn are stated in the gpinican in Docket No. 106.

As a furloughed employee the Claimant wecrled extra repeatedly during the year
preceding the coordination (1961); he earned just cver §4,042 with the Carrier. The
Carrier stated without contradicticn that a regualazly assigned emplcyee in his cate-
gory working full time in 1561 earned $4,460; here then is another instance cf the
substantial job relationship erjecyed by many whe work in a furloughed or extra capac-
ity. Andas tiec opinion in Docket No. 127 shows, chis Carrier, despite its ‘contrary
contentisn, did have a furlough and extra “list.” The fact of coordination, the
drop in Clairant.’s seniority rank, and his lessened earnings make a prima facie case
that the Claim&t was affected by the coordinaticn and entitled to the prctection of
Section 6.

In argument the Carrier warned that althouzh My, Green was furloughed and earnzd
somewhat more than $4,000 ir 1361, other “standby” claimants worked less or not at
all in 1961 and some never held regular positicas but anly workad as extras at all
periods of their ecmployment. Although soms information was prasented abcut these in-
dividuals, the individual claims were roc contesred before me and I cannot pass upon
them. Their dispositicn will be governed by the principles of this deC|S|on and ary
others which are relevant (e.g., Docket Yo. 103 fPart IIl of "F'ndings')) dealing
with the eliginilicy of eﬁ"lcx 2s furloughed substantial periods befcxe csordination

The Carric~ als rpues that the decisions of the Acmz Freight Forwarding Comp:
and the Scoutirrzstcrn 'frans;:orr.a:icn Compaany and Southern Pacific Transport Cempany
to discontinwve Baviap the Cotton Aelt perfsrm their warehouse werk caused the reduc-
tion of earnins claimed by those in Ciaimant’s situacion; it cites this as aen~ceo?
nation cause o Ius3t earnings.



~~

Southern Railvay Company

However, theze discontinuances teok place in 1963. If their occurrence co-
incided wi th tha first post-coovdinaticn reducticn of incore experienced by claim-
ants then eligibility for Section 6 benefits mignt not be established. See Docket
No. 109. |If Claimants had reduced earnings prior to that tim2 then their Scction
6 eligibility remained unimpaired, Dockets Numtered 67 and 129. Hence the Car-
rier’'s explanacion deces not negate cocrdination - caused impairmant of earnings
and consequent eligibility for Szcticn 6 benefits,

DECISION:
Claimant Green, a furloughed emcloyee bath before and after the coerdination

to which the Carrier was a party, was eligible for tthe benefits cf Section 6 of the
Washingten Agreement.
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DOCKET NO. 140 --- Decisicn by Referee Bernscein

Brotherhood of Railway and Stearship Clerks,
Freight Handlers, Express and Station Employeas

and Parties to the Dispute

Central of Georgia Railway Company
Illinois Central Railroad Company

W St N N N N oy N

UESTION AT ISSUE:

“Claim of the system Committee of the Brotherhzed that:

“(a) The transfer of Central of Gecrgiaz Railway Compeny clerical work from
the Illinois Central Railroad Cempany Freight Agency, Mechanical and Store Depart-
ment facilities, 3irmingham, Alabara, to Sourhern Railway System facilities are
subject to the terms and conditions of the Washingcen Agreement of May 1936, Wash-
ington, D. C. =

“(b) The Carriers violated the terms and conditions of the Washington Agree-
ment when they failed to furnish a Szctien 4 notice of intended coordination and
failed and refused td apply the terms and conditions cf the Agresment for the pro-
tection of the emplcyees affected by the coordinaticn.

"{e¢) The Carriers violated the terms and ccnditions of the Washingten Agree-
ment when they coordinated Central of Gzorzia wcrk with Southern work without an
agreement for the selection of forces from the Carriers involved as required by
Section 3.

'"(d) The Carriers shall now be required to restore the status quo and apply
all the terms and conditions of the Acrcament to the ceovdination involved.
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FINDINCS:

The-dispute in this case arises cut of the several transazticns described
and discussed in Docket No., 141; Szuth2rn and Cenctral of G:;crgia mak2 the saza
contention that the Scetion 13 Committas is withc-..- jurisdiccion, The dascrio-
tion and ciscussicn in the opinicn in Dozhker Ne., 141 cf the background and con-
tentions on this aspecc of the case apply equdlly hzre. EHapnce | conclude that
the consideration of the merit; is in order. Despire the noneparticiparion cf
Southern and Central on the merits, the Organizaticrn must make affirmative show-
ing the violations alleged did occur and that Claimants are entitled to the re-

lief soupht.

The violations alleged hers concern work perfermed by the Illinois Central
for Central of Georgiz which was transferred to Scutharn as a resulz of Southern’s
acquisition of control of Central of Gegorgia in 1983, Had the werk been performad
" by Central cf Georsia employees the transfers wzuld constitute “coordinations’ and
would require Secticn 4 notices and Secticn 5 agreements to be consummated; and
the benefit provisions of the Agreement would apply. The issue- is whether the ad-
versely affected ermployzes of Illinois Central (wke performed the work for Central
of Geérgia) can claim. these protections. [Illinois Central asserts that it is not
a carrier party to the acts of urificatisn, consolidaticnp, etc. and so it does not
come within the definition of "“coordination” in Secticn 2(a); and its exployees are
not those of a “carrier involved” within the meaning of Section 6(a) or a "carrier

e~ participating in a . . . coordination” within the meaning of Section 7(a).

That position is sustained by the results and opinicns in Dockets Numbsred 51
and 47 iu which claims of employees of carriers performing the work withdrawn and
transferred to another carrier were denied,

In Docket MNa. 59 | reluctantly followed these rulings as precedents noting,
however, that | thought the arguamants in favor ¢f the claims were more meritorious.

The Organizations contend that sabseg.uent ccurt and ICC rulings on similar
provisions of Section 5(2) (f) of the Interstate Ccmwarce Act -- including ore con-
cerning the very sane transaction inveclved in Docket Numherv 51 -- further vitiacs
indeed des troy, the precedent value of the rulings in Dockets Numbered 51 and &7,

I n Railuay Lzbor Executives Assn. v.United States (D.C.E.D.Va. 1963) 216 F. Supp.
101 (52 LRRM 28@0) the court overturried an ICC determination chat Section 5(2) (f)
did not apply to C & ¢ employees who performed work for the Seaboard which the Sea-
board withdrew and had perfermzd elsewhere, The court’'s second grcund for reject-
ing the ICC ruling was that the Sezbcard's acquisiticn of alternative facilizies

was a ‘‘transacticn invslving™” the C & 0 although that carrier was not a direct party
to the transfer of work. The ICC reached a result incznsistent with Dccket No. 51
in 295 ICC 457 (1957) and 312 ICC 676 (1961); a three judge court rejected an cCtacx
on the Cormissicn crder granting vprotectinn to employees of the carrier pericrming
the sarvices althcugh it was not a direct party to the consolidation. Louisville
and Nashville R.R. Co. v. United States (.C.%W Ky. 1965} 244 F. Supp. 337, affirmad

g. s, , USLW 3284 (February 21, 19&8),

In vy judorent these cases, lavolv the judgmant of owe courts zand the Cen-

1
mission cfﬂlin“ with similar languace of 3 ction 5 {2) (f) warrant overrulinj Dock-
ets ducbored 531 and 47. As I stated ip Doclet Mo, 53
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.« . the question is whethsr the transfer cf the work and servizes
formerly pacfermazd through cne facility 90 & EL Furezu) to encthar facil-
ity (the C & WI Bureau) znd covbined with rhe work and szrvices of the
latter is a ‘coovdination.” A mzior factct i3 that thz esployees who lest
the work are caployees of the C & El &énd not emploveas <f thz Eriz and the
Wabash vhzose opervaricns and servicas ware coabiped with these of tha C & WI,

Ag an criginal propesition I would Tare mo hesitancy in deciding that
this was a coordination and that the emplovszes wers due the benefits of tha

Agreement. Operartions and szrrices forms rla perrformad rhrcszh one facility
were comoinad wirh opsratisn: and s2rvwicas of ancinzr carrizr. As a result
employzes losrt iobs. The fact that tihe Eric and the Watash cktained rhe
performance of thass copzraticns aad services rhrougr the ampleovees of sther
Carriers undzsr contract arranzzments should ngt be controclling. It makes
good law and good sznse that what carnet bz deome diractly cannot be done in-
directly.

Mad Erie and Wabsz sh mployess been parformi ru tha work waick was comtinad

with that of the C W thzrz undaniably wzald have been a coordination and
these employees adversely affectzd would have bazn eligible for the benefit;
Of the Washingron Job Protectica Azrz2went, This szets co be the general kind
of situation in which the Agrectent was meant te opevate. HKHere Carriers com-
bine their cperations and services with those <f ancther Carrier in tha in-
terests of ecconomy and efficizncy. It is the purpess of the Agreement to
facilitate such coordinaticn ard, alsc, to cushion its impactuton employees.

The cdecisicns of two prior cases lead 7o a contrary conclusion. In the At-
lanta Joint Terminals Case (Deckern No, 51, Award Noz. 5 = = Referee Gilden;}
and the CWI case (Docker No, 47, Avsrd No. ¢ = - Referee Gilden) it was held
that emplcyees cf carriers w':*.mh wera not irmadiate parties to che coordina-
tion were cursida the protectizas cf the Agrsement and that as tc che carri-
ers wvho lost the centracted work there was no ccordinaticn. Such interpre-
tations sezem to be more formali:tic than r=zalistic.

To continue to accord Dockats Numbzred 51 and 47 precedant value wculd be tz distort
the Agreezznt and make it inharmonicus with parallel prcvisions of the Act. Employees
of carriers pegforming services under ccntrzern would ke denied benefits accorded
those doing the samz thing directly for a carrier party %< a coerdination, The un-
fairress of such results is manifest; the gotentialicy for atuse is clear.

A s indicated {otut not hzld} %y JedgeRryan in the C 6 0 Szabeard case, the
carrier for wnoﬂ the work is parfcrm=d and wxhich “rarsfers the work is the appropri-
ate emplever tc bear the firnancial burdern of the prectactive ceaditions. In this
case, SOLzlzzrn {'.J:t:_ch weuld be in that pesitien? night have argued that the incer-
pre tation of tha Washington Agrasment governing this kind cf situatien should not
be changed withouz notica and that i t  was entitled txely upon the interpretation
of the agreapant in Deckats 31, 47 and 59; and | weuld sgreed. Howevar , it
did rot rely these interpretations for it bas=2d its ac ons on the premise that
the W:shi:gtc4 Ah < 5 mct aopilicable to chis coo tion znd thart only thz

warpnad,  Under the circumstanc : not laod to the ac

arlier inznrprotations: o ment. Hence it is

Laeveoe the Washingeon Azrae interprered horz in
fecund cnployees of the Illin neral.
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DECISION:

(1) The trtnsfcr of the work performed by Illincis Central for Central of
Georgia to Southorn was a ''ceordination;”

(2) Central of Georgia and Southern violated the Washington Agreement by
failing to give Section & notices to Illinois Central and other affected employces
and to negotiacze an implemonting agrecment before putting the cocrdinatien into
effect;

(3) Southern i{s directed te¢ pay full beck pey (i.e. based upen the average
o f compensation exned in the 12 months preceeding the dares of the changes and
including all frinzs bemafits and imprevements in pay znd fringes since that tima),
less actual wages and/or benzfits received to all employees z2ffected by those un-
authorized changes until Scetion 4 notices are served and a Section 5 implementing
agreement i S achiaved. The protective conditions under the Washington Agreement
shall be in force through September 16, 1968.

The Carriers are further directed to serve the required notices and negotiate
the required agrecment.
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