DOCKET VWO, 161 --~- Docision by Neferea Bernstein

American Railway Superviscrs Association )
American Train Dispatchers’ Asscciation )
Brotherhosd of Loccmotive Engineers )
Brotherhood 0f Locomatiwve Firemen 6 Enginemen )
Brotherhood of lMainrenance of ‘ay Ewp loyes )
Brotherhood of Railroad Signalmen )
Brotherhood of Railway and Steamship Clerks, )

Freight Handlers, Express and Station Employees )
Brotherhood Railway Carman cf America )
Brotherhood cf Sieeping Car Porters )
International Association 0f Machinists )
International 3rotherhccd of Boilermzlkers, lron )

Ship Builders, Blacksmiths, Forgars and YHelpars )
International Brothsrhocd of Electrlcal Workers )
International Brotherhocd of Fireman and Oilers )
Railroad Yardmas ters of America )
Sheet etal Workars® International Association )

Parties to the Dispute

Switchmen’s Union of North America )
Transportation Cemmunicatien Employees Union )
and

Southern Railway System and
Central of Georgia Railway Company

QUESTION:

(1) Whether ths various arrangcments described in the ‘Statement of Facts’
set forth telow constitute ‘ccordinations’ within the meaning of Section 2(a) of
the Agreement of May, 1936, Wasaington, D.C.?

A L

“(2) If the answer to Question No. 1 is in the affirmative, are the carriers
involved excused from complying wich the terms of the Agreement of Play, 1036, Wash-
ington, D. C., by reason of the action taken by the Interstate Commerce Commission
in Finance Dock®t No. 21400, 317 ICC 557, in which it imposed certain conditions
for the protection of employees?

“(3) If the answer to Questica fTo. 2 is in the negative, may the carriers in-
volved place the said cocrdinations into effect prior to the time agreemcnts com-
prehended by Sections 4 and 5 of the Washingten Agreemant have tecn reached follswe
ing the pesting of ninety (90) day notices and the holding of conferences as pre-
scribed in Scction 4 and 5 of the Washington Agreement?”

FIWDINGS:
In late 1962 the Interstate Commerce Cermmission approved the Southern Railway
System's acquisition of control of the Ccntml Georgia Railway (and a subsidiary,

Savannah and Atlanta Railway Cempsny) by purchase Cf Central’'s stock. Finance Doch-
et No. 214C3, 317 ICC 537. Althcugh that crder was t 0 bhe effective i N January 1553,
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the Southern did not occt upon 1t buf sought reconsideratien and clarification by
the Cormissicn of wvaricus aspects cf the conditicns irpozed for the prorecticn
of employees. After rocensidiration, the Coomissisn issued a further “rapert” in
which it granted some and deaisd cthars =f the Scuthera's roquests-~nonz rperti-
nent to this dispute. Tuat order, daz2d Junc 10, 1963 was issvad on Juns 14. On
June 17 the abtolition of jebs which is the subjcct of the cliims in this procsed-

ing began.

The major guestions presented are:

, - ” 5 . " s :
(1) Werz thze jok changes complained of the result of 'coordinations” within
the maaning of Section 2 of ths Waskingron Agrecement? ’

(2) Dc Sccetion: S5(2)(Ff) and 5{!11% of the Intarstate Commerce Act, and the
employze protective ceoadinions issucd pursuant te che fermer, excinguish the ap-
plicability of ths Washingtecn Agreament, £z which both Carriers ave signatories,
so that (3) the Carviers were relisved of their obligaticne o give notice to the
Organizations of the intendzd alisged cozrdinzticn and te negotiate implementing
agrecwmants before the coordinations cculd be put ints effect?

The Carriers appeared spzcially bafore the Comm
to contest the Commitree’s jurisdictizn ;
tion otber than that relasin
Referee's inviraticn the So
directad ta the Committee’
the remedies csabtained in th
also commented upon some fac
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tey made no factual presenta-
CC Proc2eding. At the

n this and related czses

1

i

(2l
ad

2}
o
1 1t e
LT
T 0D
&)
T

aw and the preopriety of

120; a2t my request, it is
the Carriars abandon their

regard their acceptanca
tis

Iad

O

Fod

)

r

H-

[¥]

[

ul

- T
L s A A

1D

i

w

rr
by
(o TR SNV ]

=—znts’’ are alien to the arbitra-

(a) The Clairmed Cocrdinaticns - "Defaulk Juég !
tion process. As I noted earlier in this procaeding, whether or not the adverse
party appears, the Claimant must make a factuel showing and demonstrate affirma-

tively that it is entitled to the relicf sought. Innumsrable exhibits established
that most of the changes im opzraticns prctested bere wera the result of trans-
ferring Central work to Southern installation: with the conszaquant abolition of the
Central jobs. «®he proof is centained in exhibit afrer exhibit reproducing the
Southern's and Central’s own announcarcnts., So, fer example, Evpleyee Exhibit Yo,
3-d, a Southern-Central bullezin, uuclJ:e> thar; “"Effscrive today [June 17, 1963 ]
the vard and terminal cperaticas cf Contral of Gecrgia at Chattandoga, Tennessee,
are consolidated vith those of Scuthern Railvay and will constitute one cemaon sen-
iority district.’ Other exhibics of lilz natuve also anaounce such “consolidatad”
operations or "transferred” work (gc.z., Employec Exhibic ¥c. 3-g). A feu notices
on the same date, ov soon thersafter, omit suchn explanations feor the abolicions.
However, given the timing and abolitions of larzz numbers of johs, which apparently
had been nccessary for Central's cperaricns up to that time, the inference is rea-
sonably clear that in 211 of the situzrions alleged to be ccordination (except these

discussed in detail ip the succeediny -assagcs) t“a Ceatral cf Georgia work was
transferved to and cocrdinated with thz S cthern's . A prime facie showing was mads
and the Southern contested only the fsllsiiag spicific inmstances:
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At the March 1965 exscutive session of the Cormictsze, Carrier represonta-
tives challenged spacific items eof alleged ccerdivstion, viz., paragraphs num-
bered (2}, (7}, (8), (9), (1G), (11}, and (12; of the O_;an‘za:icn Subaission
at pages 6 and 7 and these describzd in Organization Exhibits 3-x, 3~y,and 3 -2,
but did not adduca precef. The Organizaticns apparvently toew the pesiticn that
the challenges came teo late tc be entertained. 7The Sourchern reiterated thesa
challenpes in a lotter to m2 dated Mzrch 20, Therazfter | informzd tie partiss
that 1 “did not wish to dispcse cf the matter on procedoral grounds, i.e., either
that the Carrier; specific challanges came oo late or that t h e QOrganizations
had failed to sdduce procf once tha matfers were pet i» issue. Hence in a saries
of letters and taleghonz conversations | reguested both 5id ubmit s tatements
t 0 e¢nable m2 to rezch a resolution 0 f thz ceontesced claix estaed a stipu-
lated statemant of fact, bur that did nct mztarislize, | 2st2d that the
parties might agrec to defer resoluticn of such cf rhe ¢ s5su2s as thay
could agzree upcn lest it tacamz nacessary to hold a bsarie ich I was reluctant
to do in the face of the many demands vpon the tirz of the [)artles in conrection
with this case. The parties were unabls ce agree. Hewsver, | have found their
allegations, statemants, znd arguments adeguate for the decision cf scme of the
items. in controversy, The Carriers alzco urgsd that | nct resclve any of the fac-
tual issues bur confine myself to a dec 1=1cn oo the question of jurisdiction,
leaving the factual issues (if the Cormittea's jurisdiction was sustained zy the
courts) for a hearing subseguent to a final ceurt disposition of that issue! But

B

nur
n
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| felt unable tc do this, a; | explained, necause famang other things) i n an ea“-
lier case brought by a carrier; | decided both ths challanga t o the Cormittee's
jurisdiction and the dispute as well. Yecrz the Organizaticns szem equally en-

titled to a resolution of the majcr issues already befzre the Committee to the ex-
tent that they can bz resolved. As to the item in controversy | find:

Orgaonization Exhibirs 3~y 3-y, and 3-z,

tin, dated Jznuary 21,
part of the coordina-
Machinist, £five Sheec
positicns at Centrel's
tin, dated January 30,
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1964 (about six months after most of ths changszs
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The evidénca subnitted shews chat the peositiens abolished perfcrmed the par-
iodic locomotive inspections quJLred by th2 ICC and light and heavy rumning re-
pairs on locomotives, after the Januavy 21, 1964 aboliticns znd the January 30
partial restoration inspection werk no lonzar was periormed at this shop, except
for a few switch enginas; and th2 repaic work consisted of lizht raaning repairs on
fever locomocrives. The Southern explains thaz this reduced activity results from
the purchase of now locomotives, the retirement 5f old ones “and upgrading of
others.” Hence, it argues, no substirtution for the serviecss fovmerly perfermed at
this shop was n:ﬂessary and that the rzduced force was adaguatz to the slight
amount of repair worxk still raquired. Zupleyse zvidanze indicatzs that this way
: 1vity ac Celuzbygs . Unaccounted
mi-annual, and annual lecomotive in- ;

tons a menth oot Colurbus up ta
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-
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later eorpuement was chat the employecs affected were not aldversely zffected and
thereby wore uor eligible for banefits. Jts mest recent comuunications to me
give innumeranla examples of individuals ameong therse named in Carricr bulletins,
which ca thkeir face shew that the Ceantral of Cecrgins vock involved was the sub-
ject of coordinatison, vhose compsasation i lzgadly wis not rhercby impaired,
Thesa changes alenc mzkas out a shewving of vislaticn cf Sectieons 4 and 5 of the

Washirzton aAgrecement,
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ation pocause their pest-coovdinavion cempenssticn equalled or excead-
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In its latest communicaticns thz Southern objects to the decision (ss it was
presentad in draf: form) on the grecund chac soqe of the individuals in the cther
situations not cantested by it as constituting ccordinaticns did not suffer com-
pensaticn loss, ov wevre discharged for cacvse bufore ovr after the ovents in dispute,
or dicd or rcslgacd thoraafter or seutled thelir claims and signed releases. Beifore
this seb of contontions was made, Orzanization and Carciavr Committec membors agreed
that the issue of the effecriveness of velezses was ot Zafore us. Nothing in the
decision directs ccocmpensation where 1t would not have Deen dug in the absence of
the coordinatiors which breached rke Vashingten Agrezmernt.  Discharge for cause or
total disability, for example, w2uid end the rlght te sach cermpensaticn. However,
soma vetiraments under the circumstamces of thesz cases may have heen less than
wholly voluntary. The parties hava anple means to resolva any such disputes that
they cannot settle by nsgoriaticn ir aczcovdance with the practice in this industry
and the preocedures cstablished under this Agrcement_ Therefors, it is nolbt neces-
sary to decide these Scurhern ceonrentions ac this stzge of the dispute. All or
many of tbhem may wash out by agreemcat oncz the m;;or issuaes are settlad; 1if nct,
this Committcg‘éhn pass upen them wien they are przsented in tha regular fashion.

cyne Buhibit 3-x, and ftems (2),

Except for the situaticns describhad in Empl
(9), (10}, (11} and (12}, a2ll of the allegad ecozvdinaricns are held co be coordi-
nations within the meaning cf Szcticon 2 of che Washingron Agreement. The quescion
then arises whether the Agrezmeat s applicable
- 2206 -
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(b) The applicability of the Uashinoecon Aereamint -

=" the ICC approvaed the
that certain employee
irizas, be zfforded af-

ma Conditions” which although
fr01 it in seve Lal major respects
oymant is 10C% of test pariod aver-

f pretection is four years
e the Washiagton Agreament
4 to regeive ig, Ihls pat-

J ¢f the Intersrate fomreTes Ac

f controi of Central oo (ondi

n substanca tho MNew Orlesns
e

Acting undcr Scctlon 5{z
Southern s acquisition o
protective conditions, {
ected coployzes., Thesa conditions » k
fected copl }ﬁc The conditions apply ¢
patterned after the Washington fgreementz, d
- the guarantce to employees deprived of em
age earnings rather than 60% and the azxinun duratiocn ¢
rather thar five - and a few minor cn2s; morcovar, whar
: + - L] M s
would yicld more "cempensatien,” zn espleyse is enricle
y t r
ar

tern derives from che New Or leaﬂ:_Ln*::_igggg:;gngﬂ;qa.-l_ghsy. 282 1CC 271, In
its first decision fn that caszs 7287 ICC 7C2) tne Ccnmission imposed pretactive
conditions which would have nnplrcd fzur y2ars. froﬁ the cffectava date of ics order,
interpreting Scction 3(2){f} as 1mposing such duratisn as a maxicum., Howaver, the
construction of the crerainal was to take rost cf that period, thereby rendering the
"“protection” pract*ca]ly meaningless, The Suprems Court held that the faur year

r

o
period specified in Scctign 45} [2) () wz3: nct a weximum H2t a minimum and resands
ed the case to the Commission. In tura the C sion sdded the Washington Agree-

3
ment” cempensation terms to those of thz Clilakema Conditions so as to ewtend the

protecticn for a longer period. So, whan thc cmmissicn hBas impocsed tha Ngw Orleans
Conditions up to the timo of this case it has included the YWashingron Agreement
specifically, making express mzarion, hcue'er, of only th2 monetary prctections.

At issue i s whether thenen-monetary preo cadural aspects of the Uaahlwot,n Agree-
ment must be observed when railroads affccr coardinaticns after their cerparate af-
filiation is authorized bty the ICC and the Coumissinn prescribe; cenditions for the
protection of employses Section & of the Uzshington tg*ann»qr require; advance
notice of an intendad ccordinaticn and Seccticn 53 of the Azreement requires an agrees
ment between carrier and union befeore a cocrdination may be put intc effect. Docke:
Numbered 70 and 57.

in

1/ It provides

As a conditicon cf its approvali, under this paragraph (2) of any transac-
tion invol¥ing a carrier or carricrs by railrcad sebjecc to the provisions of
thi's pafff the Cermission shall roguive & f2ir and zquicgble arrangement tc
protect the interests of the railrcad employens affected., In its order of ap-
proval the Commissicn shall include terms and conditicns providing during the
period of four years from the effsctive dzre of such order such transaction
will pst result in employees of the carricr or carziers by railroad affecred
by such order being in a worse positicn with rezpect co their employment, ex:
cept that the protection afforded %o any cmployee pursuant to this sentence
shall not be regquired to continue for a lenge ¥ period, follcwing the affectivs
date of such order, than the period during vbsich such employee wasz in the en-
ploy of such carrier cr ’J“*'QTE, nriar £o the effactive datz of suzh order.
Nomrithstanding any other provrisions of this chapter and chapters 3 and 12 of
this title, an ¢oroemant pertaining t 0 ;

3 tha protectica 0 f  the laterescs of szid
employces may harcafter be entered info by acy carrizr Or carriers by railrszd
and the ca‘v authorized represcprativa or reprosentatives 0 f {cs or cheir em-
ployecs
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The Vashington Agreemeant came into being in May 1336: Scct en S(Z) () daces
from Septrember 1940. The history aad purpose of 2sch must b2 understoed in crder
to determine theilr Interrslaticn.

As noted in Deciiet No. 106, in the roilroad industry the recogniticn aad scopa
provisions of rules agreements ccmmonly are :egurdud a3 defining jurisdiction and
Job “ownersbip’ wiich prchibit the transfer of werk from arployces uader one agree-
ment to cmployess - even in the sarme craft - under another rules zgreament. As a
result, combining *h2 weork cf emplcyues cf twe carriers or shifring werlt from the
employees of one carrier to thesz of arorhar, the most commen means of effectuating
coordinaticns, covld not be accomplished without incurring penalty paymants to those
emp loyeces who lost rthe weork. g the saving 2 achieved by raducing e"plcx'ﬂnf

5
by the combination zand raticnalization of wor
s

I8 S or more carriers is majoy
purpose ¢l railroad mergers and acquisitions, a means to overccma the barrier ioposed
by the rules agresments was n2cessary., Tre Vasuinjfen dgraesent scrves that purpasa

it permits such ccmbinations and transfsrs of work under =pc,ifi»d conditions -
including notices cf intended ccordinaticn, pegctiatzd implemencing arrangements,
guarantees for explcoyces whosa carnings or employwent ave adversely affected znd
other benefits. The Agreemant - although concludad under tha threat of lagislation
d

unwe lcomz o both railrcad management and orcanized labecr - was a voluntar:
collective agreement cntered inte by the maicr rzilreoads and railroad lab
zations to enable the carrizrs to aschieve mergers and ro cushion  their
employees. Siace 1936 many railroads have accedad to
among carriers now 1is alaost universzal, although some
road employees are not signatories.

Section 3{Z){{), enacted in 1940J directs the Tnterstate Ccmmerce Commission to
impose conditicns far the protection of copleyees in merger and other cases. In
intent and practice these conditions are ouch like those of the Washi nc*on Agreepent.
The laber organizaticns declared st rhe hearings con ch2 measure that they scught to
achieve similar employee prorecticns on railroads which than did not subscribe to tha
Washington Agresmant. Other provisions 2f the 1920 Act telieved the carriers of the
threat of mandatory mergers hanging over their heads fraom ecrlier Transportacien
Acts, In the pericd preceding enactmant in 1940 chare was no recaleitrance by rail-
road labor crganizations which arguably reguired any limicaticn upen their rules
agreements and the job owvnership they ofcten were zakesn to inmply; no one contended
that the Washiggten Agreemant was inadaquate te its tasks. Wething in the l2zisla-
tive history of Schlona 5(2;(£f) or S(11} was presenta L even renmctsly shows
an intenticn by Congress, or anyone =2lse, to abregate rth arrangements, in-
c¢luding their merger-barring effect 2and the Wastia nt' ¢ machinery for
overconing them. Indaed, a3 noted kelzw, tha legiszlatien s;ecif cally recognizes
the desirability and ualxdxcy of such privat2 arrangesmants,

Quite clearly Scction 5(11) operates to relieve carriers involved in a werger
approved by tha ICC of 3qy requirvenznt £ov State égency appreval, the anticrust laws
and other Faderal, State or muaicipal lav. Altkouzh the clzaim {5 made that
secticn recaches so fav ilwszv Later Act as applizd
to the ashington A T
vicse. All of tne ¢
tory lzus - there is n
in the legislative hiz-<o
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the procadures of the Railwvay Lzibor Act for mecifying rulee agrocments - assuredly
a fundamzncal and inpercant cbangb - was inrteaded. Any such cndeavor would have
meant a major legisiative tattle on the point; but ne such *h-.d occurred., It
staggers the imagination that so radical a change was {n fact nmeant and made with-
out auyone noticing at the tima, 2/ bor was such an effect nezessary as to merge
ers bacause the Vashington Agreement providad tne moechanism to accomplish then.
(The 1&rrington Amendment was an unsuccessful attempt to get move than the Agree-
ment save employces; its rejection by Cengress does net mean that where their
national agreement applied they were to get less.) As po,ed many years ago by

J'J
"}n n

by = A

3
Referee Gilden in the opinion in Docket Mo, 27

The Transporctaticn Act ¢f 1940, cf which Section S(Z)(;) of the Inter-
state Commerca Act is a part, was ¢nacitzd with £51}) kuciwledse and tharough
familiaricy with the terms of the Yashingten Azreement. There is no dis-
cerniblc manifestation of any Ccoagressioanl design to erma SCJl_ce it entirely
or otherwise tc thwart or subdue its pezency. Actuslly, its legislacive
history reveals an atffirmative willingness by Cengress te permit the protec-
tive features embodizsd in the Washington Azreiment to continue unimpaired
;alongside of those isposed by the statute on tha Interstate Commevrce Commis-

sion. . . .

Implicit ‘in the pro*lcunf‘efr‘enc made tc Sccticn 5{2){f} to the effect
that, notuvithstending the relief zffcrded in that pl‘“‘"lsic and certain
other sections, the Carriers and che astnorized reprasent: ivcs of their
employecs could, nevertheless, theveafrer enzer into centractual arrange-
ments for the protection of empleyee intorasts adversely 3frﬂcred by Car-
rier transacticns, is the recognicion thac ail existing prior understand-
ings, arrived et by the sac principals, dealing with cha identical sub-
ject, and similarly designed t2 sevve the wary same purpese, a r e also
sanc tioncd .

In that case the Carriers argued that Szction 5i2){f) vi-tinted the Washingten
Agreement. The Referce rejected the contenticn, alse nocting that Carriers had not
given any indication of withdrawing from the Wazhington Agreement.

In Docket Nec. 64 I rejected a siuilar contantion by the Organizaticn that an
outs tanding Cemmiss ion order imposing the New Orleans cenditions (which included
the arbitracion provisions cf tha Oklafcma Conditions, | is ued pursuant to Section
5{2)(f), precludad anplicaticn of the Washington Agreement's preccedure. | noted
that the earliar ruling was made in the face of ICC conditions much like the Okla-
homa Cond it ions. Ttie differences betiiacn those arkitraticn previsions and those
in the ICC order in the Souchern-fzatral case preovide ne reassa fer a different
conclusion here.

Note 2 i n Bretherhcod cf Lecemctiva Enginacre v. Chizago and N.¥W. Ry.Co.,
(CAS, 1963y 314 F.2d 424, 432 1is not pecsuazive ¢n this point. Such compari-
sons may be indicative but are hardly dispssitive of Congressional intent.
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Brotherhiozd of Loccocmetive Fnain%ﬂrs v. Chicaze and NV Ry. Co., {(8th Cir.
1963), 316 F.2d 424, dealt with o railvoad marger situzrien in wnth the parties
agrecd that 2 ~cnnwh t modified version of the Washingren Asreement preovided
"a fair and squitable arrangzrent fcr the protecticn of intarests of such employees
as provided in Secction 3{2){f) . . .Y and the Comnissicn sdeptad the zgreed cpon
arrangements in 1ts ovder wpproving tha puvchase sf ene carrier’s facilities and
rights by another lcoking to the ccordinaticn of somo facilities. The acguiring
carrier gave the requived Section 4 notice and sousht to regotiate an implementing
agreemant. The carrier scuzht arbitration wh2u negotiztions stalled in the fzce
of a union contenticn that the cocrdinatice constituted changes in rules which
could only %2 accemplished undsr the procedures prescribad by the Railway Labor \»t
for such changes. In this contexc the ccurt held that Seccion 5(23{f) displace
the requiremencs of the Railway Laber Act. Quite apart from the dubicus fcll="c
upon Kent v. CAZ for thact conclusicn, th:z casc dees not present any conflict bet.cen
Section S(2)(f) ard the Yishingtca Asrezrent. Indeed it was a modified sersieon of
the Agreemcont concluded by the parties thiat vas being enforced under Section 5(Z)
(£); no challence to the last sentznce of Sacrian 5{23{f), validating private en-
ployee protcctive agreements, was involvad. ({(i.3.: The Court's cauticn that e
limit our decision to the peculiar factual situation of the preszant case.” 314 F.2d
at 434.) These cascs, then, do nct lead to the ceonclusizn that Secticn 5(2) {f: dis-
places the Washingtcen Agreement.

The Section 13 Committee has precessed many cases involving the New Or-lean;
and other conditions and innumerable ivplementingagreemznts under the Yashingten
Agreement have bern concluded despite the prior issuancz of ICC orders icpcsing
various protective conditicns. This pervas ive and cens is tent conduct is at odds
with the Carriers ' 2sserticn that. the Hashing<on Ageezment is a nullity.

Congress did cverrids the Railuvzy labor Act when the dispure over firemen and
crew consist did not respenad to innurmerakle emsrzency beards and a presidential
commission and threcartened a naticnal tie-up of rail tra p rtation. Only then did
the President propese and Congress reluctantly provide that a public agency (other
than the Comnission as originally proposed by the Pres mt.nt) impase terns of employ-
ment. It apprecaches the absurd to eatertain the notion that essentially the :saxes
thing happeuncd sub silentio in the 1920 cnactmznt of Secticns S(i)(f) and 5(1L)
where no such crisis had existed, no bhargaining sctalemate had occurred, and no
stoppage impcrﬁi‘ga.

The background and purpcse of the Weshington Agreerent and Section 5(2)(f)
differ. The first is a voluntary nz+ticrnal collcctl‘e barzaining agrcemrnr which
stems from the peculiar nature of vulr:ud rules agr semanrs--it is the kay which
unlocks the rules preventing transiar aad consclidazion cf work, Section 5(2)(f)

s inte plav wnen carriers scek governmental
the price impossd by governmant for such
ag employee interests with those of carriers

is a statutory regairerent which ¢
permission t 0 merge facilizies. It
pernission in the interest of balanc

=les}
;
1

-
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&

and the public, 4 1q seeking that pornissicn rarciavs do not scel% relief from
another private agrecment; thay accept che Cormissicn's terms for the grant of
governmint permission to taie certain sceps. Vinile typically evployce organi-
zations intervene, thﬂy do so tc avert actizrs whicn they believ: wiil Jhrink

-

egmpleoyrent opporiunitiss and te maximlize the protiction: afforded employces. Tne

H

e

prote' tive conditions grantad cften arve superior in wany respects to those in
the Washington Ajreemont Ralonced off in scnc dogeet £y somowhat move restvic-
tive details. Eccause of this they usually huve hena nccepred, even {f more

1

favorable conditicas wera sought frem the Cowmissica or the ceourts. No Jommise
sion action indicates an actempt to abveogace fhe Washington Agrecment, althougn
somz of its cenditions adopt the Washington Agresmerns witn miner madiflcations.
I doubt that the Comuission ceculd cvertxde the Vashingten Agracmant 1f {t wanted
to; it can order hizher benefits and fimpos2 them upsn the carr icrs as the price

of approving what they seek; bur a moye c.mpclling snzwing of Conzression:zl in-
tention is required to obliterate a nanizawide collzctive agreemant nct objected
to by eithexr managenent or 1ab:r - or, indesd any govaramental agency - and super-
sede it with governmontally imposcd conditians., Mors than two decades of conduct
by railroad management and unizas and by the Ccomissicn belie such a resalt. As
the Commissicn noted in its announcement ¢of Fekruary 17, 1964, (320 I.C.C. 377) in
this case: it did net intend ta supplanc the Uzshington Agr2emenc and, Indeed, its
protective orders have bszen patterned affer that agrzement, The Scuthern avgues
that the ICC (despite vwhat 1% sa‘d in its 1964 statement) weant its arbirration
provisioas to dlcplaCu those provided by Sceticrn 13 of the Agrezment and offered
the following quotaticn from the Cormiszsicn {317 iCC 566):

r-.

The possibility also exists that a carrier will refuse to accept arbi-
tration procedures under pavagraph § and require employzes to invokes the
provisions cf soction 13 of tha Uashingtcn Agreemant, which involves a per-
manent ccmmlttce whose decisisos may be Suc)ect tc protracted delay after a
claim is wade. 1In our opinion, falrness zad o ty requirz adcption with

vi
some modificaticn, as hereinaltzr se of the condition urged by the
association with respect te arkitratica; vhick vill make mandatory the sub-
mission te binding arbitration of di tled by agreement batween
the carrier and the employee

This lanzuanze seesms to say that the Sceticn 13 Committes arbitrament is available

but might be tod slow, hence the Commissioa was providing an avbitratica provision

thought to be*Fuperior. This is quite different from saying that the Sectien 13

Committea procedurc was to be supersedzd  toresvar, it hardly seems likely that

the Cor~is*ion would have concerred itsclf wich Sszcrion 13 if 1Lt did not balieve

that the remainder of the Washingtsn Agrzement applisd, for otherwise the Section
*

13 Commictee would have nc authority to ac

4f  "Yor do we perceive any bha
by a regulation othorwissz p
lege relieving it of the co

s
ticn that the savings he app
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; 1 2xtends to the carrier a privi-
‘of performance of its carrier duties, on cendi-
rtT to cenpansare the loss to empleyeces
occasionad by tha exzyeise of {lasoe . Upited Ststes v. Lowden, 303
U.S. 225, 240 {1539) spoaking of the prodccessor proviszion Section 5(4)(5).
The Court cquated Sectica S{4)}{b) vith thz then pending hills which brought
forth Scctien S(2){f).
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urge that two court pro:ecdinns conecrning this controversy
baci to thz ICC and that its dacision should be awaited. In
the Court ¢f Appecals {oc¢ zhe Tifth Circuit declinad to rule
the issus detormined pr2liainaril y tihe ICC pursuant to the
earlier remand aasther cazse by the Supromae CTcur ne Supreme Court of the
United States ren*nd,d the other case to the di rice courf with instructions
to have it remanded te the Cemmissicn with inctrusciions “'tec amend its raport: and
£s' a uaicn's) rcqucst that Seccisns 4,
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5, and 9 be incleded as protective cendicicns. specifizally indizating why each of
these provisions is either omitted cr incly ded. Sez Ynifed Suates v. Chzcago, i,
St. P. & Pac. R. Co., 294 U.S. 499, 5i1." (The cited cate was decided in 1935,
before the Washington Agreament, and does not doal with it; 1t does deal with the
requisites of an appallate record whove aponcy zctiszn is contested.) Both ccurts
indicated they )Oub.t clarificaticn of what the I0C had ruled and why., Uhile the
ICC's vietr of the fmpact of Sccticas S5¢2){FY and 3{11} undoubcedly would ke influ-
A i 1

]
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opinion not in this final cpinion, Th!s cpinion is zdsressed to the interaction
of the Act, Commaission orvders and the Agreemcnt. If the Cemmission decides that
its orders cemprchendad thc netice and implamenting agreemsnt provision; cf the
Washington .gveement aad if that decision 1s sustained, that weculd be 2n2 basis
upon which the Agrecment is applicable. That is net tha basis of this ruling.
Rathet, the ruling that the Yashington Ajrezment epplies is that the backgreund,
purpose, and language of Scction S(Z)(f) all maintaina its .opevatiuve force, as do
the precedents and conducr of this Ccamittee.

For all of these reasons; | conclude that the Hashington Agreemaat was not
abrogated “or modified by Secticns 5(2)(f) cr 5{11} or the ICC -crdzrs in Finance
Docket No. 21400, Therefere, the Carriers viola-ted the Washington Agzreement by
putting cosrdinations into efiecct without obscorving <h2 important requirements: of
Sections & and 5. They therefore must (1) compensate employces for any loss of
regular compensation or fringe tenzfits and (2) musc give the requisite notices
and negotiate tlie required implementing agreecments. Until that is done employees
are entitled to fuli compensation and fringe benefits as if the jobs had not been
abolished. Docket No. 106.

When implementing agreemznts are achieved Washingzon Agreement benefits will
extend through September 15, 1963 (five years frzm 90 days after June 17, 1963 =
the peint in timez when the Carriers, had they fulfilled their cbligaticns, night

have bee” abla to expect that a” implementing agrecment should have been achieved).
Indeed, that presumption favors tha Carriers. Howeyer, until tkey do negotiate
such an agreement {cr this Committee writes ene in the esveat of & deadlock) the
Carriers can hardly expect to pay the less than tctal compensation this Agreement
allows to those whe cbserve it. The effect of czordinaticn uvpen any individual
employees IS to be determined as of the date such effect occurred. Howewver , such
a” individual will be entitled to the eguivalent of undiminished earnings until

a” implemzn ting agrcament is achieved, 7/ af rer which the allcwances payable under
the Agreemznt shall go into effect. They arz tc be ccmputad en the basis of the
date of actual effect.

As to .the portion of the decision ordering the Carrizrs to give the Section 4
notices ard negotiate Section 5 implementing agrezments, Carriers argue that such
an order (1) exgeeds the Referee’s authority, (2) gces teyend the questions posed,
and (3) is unrealistic in view of the many changes mzde since the cootdinations
were in fact begun in June 1963. As to (1} and 42}, the discussion in Docket VNo.
106 is pertinent. As to {3}, the notices ard implemsating agreements, cf course,
must take into account intervening events. But this is quite different from say-
ing that vhere the parties have contracted tc agree ugon implementation, a fait
accompli by the Carriers deprives the Organizations of their contractual rights:
The Organizations cay pzarsuade the Carriers that other arrangements than those uni-
laterally made arc desirable; in case of deadlock+ the Committes may be persuaded
or prescribe some cther arrangement. That the Carriers actions and resulting em-
ployee relocations, “releases ," resignations and th2 like, may make imp lemen ting
agreesrmants more difficult to arrange may be a fact or life, but it is no excuse for
scrapping intesral parts of the Agreement. The Agreemens must be observed.

1/ The Carrier; will, of course, bc given crzdit for any wage or benefit payments
employvees had roceived.



DECISTION:

The Carriers effected coordinations as particulzrized in the Findinzs on and
after June 17, 1963 in violation of Szszcizns &4 and 5 cf the Washington Agreement,
They arc dirccted to pay full tack pay (i.e., based upon the average compensaticn
earned in the 12 =onths preceding the date of the changes and including all friage
benefits), inzluding all subseguent increasss in wapes and fringe benefits, less
actual vages and/or benefics received, to 2ll employses affected by these unauthor-
ized changes as if the coordination had ast talien place until Section 4 notices
arc served and Scction 5 implementing ajreaments are achieved. The Carriers are
ordered to serve the notices required by Section 4 and to negotiate the implement-
ing agrecements required by Sectien 5 of the Washington Ajreement. The protective
conditions under the Yashington Agréement shall be in force through September 15,
1968.

DOCKET NO. 142 --- Decision by Beferse Fernstein

Brotherhood of Railroad Trainmen }
y .
and ) Parties to the Dispute
)
)
)

Southern Railiray System and
Central of Georgia Railway Co.

QUESTIONS :

“(a) The transfer of Southern Railway yard weork at Hacburg Yard, Augusta,
Georgia, to the Central of Georgia Yard at Augusta, Georgia, and the transfer of
Southern Rzilway yard work at Columbus, Georgia, to the Central of Georgia at
Columbus , Gecrgia, constitute coordinations cf separate railroad facilities and
are subject to the terms and conditions of the Agreement of tlay, 1936, Washing-
ton, D. C.

“(b) The Carriers violated the terms and conditicns of the Washington Agree-
ment when thepsfailed to furuish a Secticn 4 notice Of the intended coordinations
and failed and refused to apply the terms and conditions of the agreement for the
protection of the employees affected by the coordination;.

“(c) The Carriers violated the terms and cenditions of the UHashington Agrea-
ment when they coordinated the Southern work with the Cencral work uithout agree-
ment as contemplated and required by Section 5.

““(d) The Carriers shall now bz required to restore the status quo and apply
all the terms and conditions of the Azrcemsant to the coordinaticns involved and
shall walic whole a?? employees affzeted thevaeby 286 1 f said c—oordinnttor‘\‘s had not
taken place pending compliance with Sections 4 and 5 of the \greement.

..le
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FINDINGS~

This is a ccmpanion case to Docket No, 141 and its description of events
prior to July, 1963 apply here. The differentiacing factors here are: (1) tke
Organization here is not a party Co that case; {2 its mambers were not affected
until July 27, 1%963; and (3) the alleged coordinations complained of concerned
transfers of worlk from Southern to Central.

The factual recital provided by thec Organization dercnstrates that Southern
jobs were purportedly abolished and their work transferred to and combined with
Central operations socn after the ICC issued its "“clarifying'’ report. The Car-
riers' letter of August 16, 1963 affirmacively asserts that Southern Yardmen's
“work at Columbus and Augustaj was transfarred to and consslidaced with Central’'s
and . . .~were adversely affected thereby.” Hence | conclude that a coordinaticn
took place end Seccticns 4 and 5 of the Yashington Agreemznt were violated if the
Washington Agreement applies,

The Organization was not a patty to the court proceedings described in Docket
NOo. 141 in which | decided this Committee wes not relieved nqgt deprived of the
authority to decide the controversy despite pendency of related issues before the
ICC; a forticri, there is no gquestion that the applicability of the Washington
Agreenent is ripe for decision in this case. For the veasons s tated in Docke t MNo.
141, it is concluded that the Washington Agreement dees apply to the claims and
occurrences in this case.

The remedy must follew the pattern adopted in Docket No. 141 for the reasons
set forth there,

DECISION:

The Carriers effected coordinations on and after July 27, 1963 in violation
of Sections 4 and 5 of the Washington Agreement. Thzy ate directed to pay full
back pay (i.e., based upon the average cocmpensation earned in the 12 months pre-
ceding the dates of the changes and including all fringe benefits and improvemznts
in pay and fringes since that time, less accual wages and/or bencfits received) o
all employces-+ffected by those unauthorized changes until Section 4 notices ate
served and a Section 5 implementing agreemenc is achieved. The protective condi-
tions under the Yashington Agreemsnt shall be in force through O-tober 26, 1968.

The Carriers are further directed to sexv2 the teqcited notices and negotiate
the required agreement.
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Nocket No. 144

SECTIUN 13 CO-IMITTEE
AGREEMENT OF MAY 21, 1936, WASHINGTON, b, C.
(HASHINGTON JOB PROlLCFIUN AFRiLlL‘])

PARTIES The Atchinson, Topeka and Santa Fe Railway Company
HL (viestorn Linos)
D ISPUTE: (formerly Gulf , Colorado and Sznta Fe Railway Company)
St. Louis Southwestern Railway Company
and
Trenspevtation-Ceisunication Enployeas U n i on
(formerly Tha Urder o f Railrood Telegraphors)
)UIRTL UN 1. When a coordination is nmade at a station whore,
A l%b!b' prior thuareioe, the force required by one Carrievis

crne tclagraoh scervice enploye and one clo ical scrvige
enploye, eud force re rr::?d by the athsr Carrier is cno talesvaph
service cunleye, docgs The urder of Rallread Telegrophers have the
ripght to dcmand that so loag 3s two or noré cmployes are roequired
follewing the coordination, such caployes must be subject to the
scope of the Telegrapherst? Agvcermont, not ul;h;t nding ¢ha fact theot
only onc w.p_.uy:: will Le requived to poriorn work covered oy the
scope of the Teleosvanhers' Agreemont cnd the other caploye will be
rcquired to ucrfor) ohly clerical wvork covered by tihe scope of the
Clerks' Agresnzac?

2. If the answer to Juestion Mo. 1 is negative, does

the zssigncent of force proposed by the Carvicrs censtitute oroper
sclection of forces insofar as employes represeniced by The Order
of Railvoasd Telegraphers are affected?

ik
FINDINGS: Hotice te consolidate Carrier's separate staticn and
T agency forces at "'cireyor, Tcxas W2s PreneT.lv civen
to Laployos® representatives in accordance wvith the provisions of

Section & of the washington Jobh Protgctzo“ Aztcement of 'av, 1936,
Erployss were advised in confercace thaat the Larriers interded to
yetain an indtizl station ferce of one agent-teleogra;: er assigred

to vork sevean days per weeh and one clerical enpleoyo assizned to

vork six days per weell"., (Gulf, Colorado end Santa Fe daillway

Corneny had en apent-i~legropaer (J. O, Bledsoe) who worked scven
days a weok and a clerl (., L. MclLendon) who worked six days a weck,
St, Louls Souvthwestorn Raldjwoey Coupany had cnly onc ajcont- telepranher
(/. Deolittl viho wvorbed six days a week. Carriers proposcd tazt

0)
2lodsoa end Mckondon be retazined,  Employes proposcd that agent-

L

b
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telegrapacers dledsec and Heoolittle he retaincd. Since this issue
was (irsi submitted to Sectiaon 13 Cexmittee, the emnioyment situ-

ation 2t NcCreger station has caznged., But the primary issul vefore
the Cozmittee, as frimed in Question No, 1, renmains,

It is a well esteblished practi
dustry toatr clerical vork is performed t cnglcycs coVe.ca by thc
leiegrauvners' \grecrent who are ClEGSli.vu as Azoents, Apgent-Tel
graphers and Telegrapiier-Clerks, Neither the scopz tulz of ths
Telegraphers' Agrecment nor the scone rule of the Clerks' Agreanoent
provide for exclusivity of clerical work, By custen, practicc and
tradivion clerical wvork hos beon done by As nts B

ot y Azont-Teloovarhers
an:d Te legrapner~Cleris, here is no denial thet Agent-Telexvaphers
cwployed by the two coordinating carrviers perforrmed clerical work.
The allegatien that the work "perforued by the Azent-
Telegrapner for tho St,LSY is work which may properly be perforned
by a clericzal cempleys and wvas ﬁ;lely performad by the St. LSY arent-
teligrapher becouse he was tne only employe assigned to work ot the

a
St.LS# sistion" iz jrmoterizl,  The test i th
work and that he worled under the Telepraphors
naving beon cenclusively es shed, he is enti
perforin that work as long o re 1s need for i
arbitrarily transfor that voerk to on crpleys cove

Aprecment ond place the Aunn talclzﬂr"phr“ in ¢ 19
ployment position. Awvard No. S of Speciazl Boear

174, quoted by the Carric Ls not centrary to

he did clevical
Aeraenent, That
1cd Lo continue to
« Cerricrs rmzy not
d by the Cloths!
feyovable cne
&djLJtr'wt No,
s princ e,

Lo I o i ¢
[y

[a ¥
f‘“
o0 ta w
ey (;

Szctio of the Agrecnent of ‘fay, 1936, Washinsien,
DeC . provics that "any assign*:nt of cmploy 5 madso nccesssr; by
a coordination shall be mado on the basis of cn agrcenent boiwee
the carriers and tho orponizaticns of "tha employes affected), No
dyreercnt was reachoed with the Telecrvapher u’ganizntion. Thaorz is
A evidence in the record thai the Clérks! Organization apnyoved:
o1 disagproved ef tha positicn of the Cavriers or the Telezraphar
Groeanizaticn.  Ia the absence LF the lztter saowing, datersinatica
e the question bYefoye this Conviittes must be rerolived - ~icly uno
T respestge positions of the Carricrs and the Telegra hizos,
asisarsent of o sizres made necestary Ly oo ocooTdiaan,
¢ woadatery ~slhjioot of (o 1—:;1:0 crypeinine undey socticn & oof
crowaroctagron ‘oo drotectic. vz rL. 1t hes been opabtiang
Zi4Line ngcntuTclcgrapa-ys hed dLl: cleriral worh at o7
icoteenr ostation before the oovlinooion, (2) rnot the Jarvis
sougit Lo Icp;na, ci \@cnt-.cJ.;raph:r witnh a clerigal empiove,
and (3) that the clerical employr would be in & preferved posivioag
over the Apent-Telcocgrepher, Under all of those circunstances, it
"2 }‘4\
oy o
7



is concluded that tinc Employes! position is more tenable and
should prevail,

AMARD
For the reascns stated in the Findings, and upon the
conditions existing in this case, the answer to Question Ho,1 is

"Yes'",

kxecutod at washington, D. C. thisélﬁf day of April, 1969,

.
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Bocket No, 145

SECTIUN 13 COMMITTEE
AGREEMENT OF MAY 21, 1936, AASHINCGTON, o. C, '
{(wasdIxctad Job PLUTLCFIQV AFR&LHL%T)

PantiLs Southern Pacific Coapany
TJ (Texes and LoulsiznaLines)
ulDVUTE St. Louis Southwestern Rai lway Lines
and

Transportation-CO“"1nication Lnployces Union
(formovrly Tho tirdar of Railvoad Telezraphers)

)U“ST’UV 1. vhen a coovdinatiosn of servicos

ATISses: a teyningl is nnde undsy the terms af
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Hay, 153§, Vashinnton, D. C,, which in
of telegraph scervicos fyon a vard effics to = chuﬁ T
dgoes The uraer of Railveod Teleprophoes havo the right
tiat yavd office clevical worlk scw assi
loczted in the yerd office be tronsfon
aud be handlilod by telsgraph fore in
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2. Dogs The Uvrdor of Rotlvoad Telographers hava tha
tight to recuire on increesc ia wage vrates when o coordinatlion is
nade? '

3. If tho zaswers to Quostions 1 ontd 2 are negative,
doas the essicnmont of force praososad by the Coyriers consuituia o
proper selection of forces to pornig Carriers to pro_eod wvith the
coordinetion? '

F[\u[ e K A "coordination® as co ﬂuOWptwth by the Agwveonent of
D ey, 1230, Yashinsten, D, C. exists, Proper notice

was given to the ropresontatives of interested enployes and cone

forencos tieve held as provided in Scceion 6 of that Agreenent,

At the tine notice. was servad 5t, Louis Southuest
kailway Company “had one CJ“\h—tulﬂp.apn r o6n ¢Lch o{ thrsy s
in its sustin Strect Yard oflfice” A¢ thio Southeya Pacific o
groph office and inlovioching to:c‘ at Belt Juncilon onc ci ¢
clcrh~to:n“wan wes enplored on cach of thveo chifts. Carric
posed to coordincts all telegraph scrvicos at Jelt Junction d
positions in that facilivy would be governed by tn Agrveenent betwe:
tue southorn Pacific and tne Teloprapaors, Cerviors nlso propo
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to atelish the cierl-telegrapher ositions at the Austin S:-ect Yard
office {hallas Yard) end trua-. .: “ae clerical work previ.csle Jdone
by shiea to clerical empleoycs at tirller Yard, whe would ne. o2 re-
sresented by the Telegraphers,

Carriers arguc that the clerkx-telegraphers at the Ballzs
Yard performed littie ;b“hunication work; Man average ¢! 2 hecurs 30
winuwtes on tne first shift, 1 acur 05 nminutes on second shift, and

1 hicur Il minutes on t?xrd saift". The rest of their work tice was
“consuned in performeance of cierical worn', There is no juestion that
by custom, practice and tradition taeg clerk- tLngrdphllu’ at tnat
locaticen, becane entitled to porfern c<lericel work as lony 25 the

coed continuad, Cerrier may not arsitrarily abolish the po.lzions
and trunsfor the clericel work o woether location of the coordinze
ting Cervievs, to re perfovuced by empleyes not covered by the Tslee

grapheys Agrcencnt,

A sirilar issuve is fully discussed in
fJochkot 14¢, The findings and conclusions thercin reeched ere applicsahle
ta this c¢ase and are affirmed,

Socticn 5 of the fashington Job Protecticn Ajrcament
prevides that “any assiphnoen? of _“p'“"“s mede nossscary by o coove
dinsticn chall ba nadz on the buasis 98 =a agrcement betwean the

0
\_,"

b
carciors cnd the ovoznlizations of the ainloyes affect

[V o B
-G Qo
]

1
the ”cfrfﬂ"“ﬂnt of cmployes" 1s the subject of such ¢ procnent, It
includes tic “oqitiaﬂs, the number of c¢opleyes assignad, the lecztion
of the gscignuent, scoriority rights and the ovganizotions —ogvoesconting
such assipgnod cmployes,

Rates of pay for the assigned enp‘oy s is not & bargain-
ing cubjoct requirced undar said Section 5, 3Sehoecule Asreenints, eor
svpp‘rn:rt" thereto, provide for vates of poy, 1h;sc are spaslicculs
to the sarecd updn assignod 1u51L1J"s. I{ no applicable rote existic
the pavities may negotiate wituin the provisiens of the Railuny labor
Act, ac amended, This Cormidtice has no nower to fix rates of rzv,
Nedther noy eltacy pargirsist on rate deterninatien bafore & coov-
dincting aprecount vecone. eifcective,

s

Lopleros cite Avticle VI (&) ef the June 24, 12568
Agrooment to suvnpoyi its position that vaics of pay i o ovonay
u*'1;'1;ﬁg subj;c: to of focoenie & coordinnting agresv > b, R
previsica rrads as foilow

“(J)  Any perling propesals relating to

inequity weac adjustnonts are neredy wvithe

dravn and no such proposals will be served

k1
2= t'ifi\ -
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prior to Scpfc-her 1. 1969,..witn the exe
ception that ;ﬁ g__w"”icr purty heyceta
- propeses 3 g 'rmtlon or_a
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nt. of June 24, 1963 providss fory wage i{n-

Tha Aproconse

creascs, vacation benofits, holidoy pay, ctc, Nowhere is tho
aash1~"’oa Job Progcseion Anvesnznt uwantioned. It is neither an
ameud“anc; & supplanoat, por & wodifinsZion of the Hay, 1936,
r':'ezshir-.gi:o'i, Do Lo Azwzomsat., Articlo VII (d), chove qusted, r‘orfJIv
pives ua oxguuﬁ,u,zﬂa ths right to “corve and progress proposals {o
Ch(ﬂv,u in la,a of woy on on fndivicunld posicion bozcis bosed upoa
freroasid Lu"' chnd)f vosnonsibiiitics by reoaorca 0f o nevsor of
coomtinagion. Th; Lo ooevs aselas oad o PUoLUess propused
rote chinsnus undcs slo VII {4} owe cheso vizhds puornligted oand
contLin 4 wador oho Doilusy Loboy Act, o3 atrndvdp and not endsy
Soctict 5 or oy othoy provision of tho Washincten Jcb Pestoetion
Agvcoenznt, .

AIARD

Lo L W

For the veosons 8t atod in the Flndlapgs, eho o EREVIY £0
Quostica No, 1 4o *Vou', Tho ersuor ¢ Questicn No, 2 4s "oV,

A
Exocutod ot Woshingten, Do C. this RGE d"y of April, 1969
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