DOCKET NO. 69 --- Decision by Referee Bernstein

The Order of Railrcad Telegraphers )

VS. ) PARTIES TO DISPUIE
The St. Louis Southwestern Railway Company and )
The Southern lllinois & Missouri Bridge Company )

QUESTION: Do the changes and modifications in operations, services and facilities

of the Southern Illinois & Missouri Bridge Company, as set forth in the
joint application to the Interstate Commerce Commission by the St. Lcuis Scuthwest-
ern Railway Company, the Missouri Pacific Railroad Company and the Southern Illi-
nois & Missouri Bridge Company, identified as BS-Ap-No. 14574, constitute a “coor-
dination” under the provisions of Section 2 (a) of the “Agreement of May, 1936,
Washington, D. C.*?

FINDINGS: The Southern Illinois & Missouri Bridge Company hkas been jointly owned
by The St. Louis Southwestern Railway Company (The Cotton Belt) and

the Missouri Pacific Railroad Company for a considerable time. Tiie Bridge Company’s
main-property consists of the bridge which crosses the Mississippi River and con-
nects the trackage of the two owningcarriers. For years locomotives and trains ef
both carriers have operated over the trackage of the other and have used tke bridge
in going from one property to the other. The Bridge Company dces not cwn or oper-
ate any locomotives or cars.

Prior to the changes in operations which are the subject of ccntroversy
here, the Bridge Company owned and operated a tower which contained levers control-
ling switches, one on Cotton Belt property, which govern access to a Ccttcn Belt
Yard and the crossover between the Bridge Company track and the Cotton Belt track,

The change in controversy involved the extension of a Central Traffic
Control system, operated from a Cotton Belt location, to the area f£zrmerly control-
led by the levers of the Bridge Company’'s tower.

The Organization asserts that this was a coordination and tkat the
Bridge Company employees adversely affected are entitled to the benefits cf the
Agreement.

The*Barrier asserts that the change was not a ccerdinaticn because the
Bridge Company is not a “carrier” within the meaning of the Agreemen:t. Bath Sec-
tions 2 (a) and 3 (a) require action by '"two or more carriers” in crder to bring
the agreement into operation. Section 2 (b) defines “Carrier” as cne listed in
the appendices or “any carrier subject to the provisions of Parz | c£ th2 inter-
state Commerce Act”.

The Bridge Company is not listed as a carrier party in the appendices.
The Cotton Belt asserts and presents authority to the effect that the Bridge Com-
pany is not a carrier subject to Part | of the Interstate Commerce Act. ‘The Or-
ganization does not effectively deny or refute this. Instead, tke Organization
seeks to show that the Bridge Company is subject to the Railway Labor Ac*%, the
Railroad Retirement Act and the Railroad Unemployment Insurance Act. Of course,
the applicability of these other statutes, either singly or in combiracicn is no
substitute for Part | of the Interstate Commerce Act, which the Agreement speci-
fies as the test of coverage.
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The Cotton Belt applied to the Interstate Commerce Commission for permis-
sion to install the devices at issue and the Bridge Company was made a partyto the
application. It is quite clear that The Cotton Belt was required to owcain approval,
but nothing in the record demonstrates that the Bridge Company was required to join
as a carrier of the class specified in the agreement.

The Organization argues in the alternative that the change was a 'coor-
dination' of facilities of The Cotton Belt and The Missouri Pacific. However, that
coordination--including formation of the Bridge Company is--many decades old.

The control and switch and traffic arrangements were of long standing and no new
combination was effected. The modernization of long-integrated facilities does not
constitute a “coordination”. The shift of location of the control device does not
change the fact that the coordination of facilities had been effectuated long be-
fore. That element did not turn the modernization into a new and additional coor-
dination.

DECISION: The extension of the Central Traffic Control System of the St. Louis

Southwestern Railway Company as a substitute for certain traffic con-
trol devices of the Southern Illinois & Missouri Bridge Company, already integrated
with-the former’s facilities, was not a “coordination”.

DOCKET NO. 70 -- Decision by Referee Bernstein

Ssuthern Pacifiz Company (Pacific Lines) and )
Pacific Electric Railway Company
VsS. PARTIES TO DISPUTE
Brotherhood of Railroad Trainmen
Brotherhood of Locomotive Engineers I
Brotherhood of Locomotive Firemen & Enginemen, and )
Order of Railway Conductors and Brakemen )

QUESTION: (1) Would the arrangement described in the facts which follow consti-
tute-d “coordination” within the meaning of Section 2 (a) of the Agree-
ment of May, -¥36, Washington, D. C.?

(2) If the answer to Question No. 1 is affirmative, may the carriers
involved place the coordination in effect prior to the time that an agreement
comprehended by Section 5 of the Washington Agreement has actually been reached
between the carriers and the organizations of the employees affected; provided not
less than ninety (90) days have elapsed from date of written notice served and
posted in accordance with Section 4 of the Washington Agreement; and provided fur-
ther, that conference (conferences) have been held upon the basis prescribed in
Sections 4 and 5 of the Washington Agreement and the parties have reached an
impasse?

FINDING: a) Pacific Electric owns and operates a three mile line of railroad

which is not connected with other parts of that Carrier but is physically
connected with Scuthern Pacific. Pacific Electric equipment and employees operate
on its own track picking up cars, which enter from Southern Pacific track, from

interchange tracks.
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Pacific Electric & Southern Pacific desire to have Southern Pacific
employees conduct the operations on Pacific Electric’s three miles of line. The
Carriers contend that this is a coordination made permissible by the Washington
Job Protection Agreement. They are willing co apply the protective conditions to
all adversely affected employees.

The Organizations contend that the proposed combination is not a "coor-
dination" because it is the combination of unlike things, and hence is not made
possible by the Washington Agreement. (See Decket No. 57, below).

Section 2 (a) provides:

"The term coordination as used herein means joint action by two or
more carriers whereby they unify, consolidate, merge or pool in
whole or in part their separate railroad facilities or any of the
operations or services previously performed by them through such
separate facilities.”

Nothing in this language restricts “coordination” to the combination of
like-things, altheugh that might be the kind of combination most anticipated, The
combining of one carrier’'s facilities and/or services with another carrier's per-
sonnel is no less a “merging” or “pooling” than the combining of the same of dif-
ferent kinds of facilities and/or services. Many ordinary ceordinations require
the combination of “facilities” and employees in order to render “services”---
both categories covered by Section 2 (a). Indeed, it is a commonplace of coordin-
ations for employees of one carrier to operate over the trackage of another. This
is combination of unlike categories, but can be a “coordination” nonetheless.

It follows that the Carriers’ proposed integration is a “coordination”.

(b) The second question presented is: If the notice and conference
provisions of Section 4 are carried out fully and in good faith, does Section 5
require an agreement of the parties as a condition of putting a coordination into
effect; and failing to agree, is the only recourse to the Sectiocn 13 Committee
for a resolution of the impasse and directions for putting the coordination into
effect?

Section 5 of the agreement provides:
-t

"Bach plan of coordination which results in the displacement of
employees or rearrangement of forces shall provide for the se-
lection of forces from the employees cf all the carriers in-
volved on bases accepted as appropriate for application in the
particular case; and any assignment of employees made necessary
by a coordination shall be made on the basis of an agreement
between the carriers and the organizations of the employees af-
fected, parties hereto. In the event of failure to agree, the
dispute may be submitted by either party for adjustment in ac-
cordance with Section 13,"

A literal reading of Section 5 seems to require an agreement as an
absolute condition. It says: ', . . and any assignment of employees made nec-
essary by a coordination shall be made on the basis Of an agreement. . «'' Only
one alternative is given:
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“In the event of failure to agree, the dispute may be submitted by
either party for adjustment in accordance with Section 13.”

Such an interpretation is consistent with the scheme of the Railway Labor
Act which requires that any changes in the rules agreements may be put into effect
only after following the procedures of the Act. They can be lengthy, but nonethe-
less a unilateral change cannot be made by either carriers or employees until the
procedures are fully observed.

As pointed out in argument, the Washington Job Protection Agreement
permits changes by carriers in work assignment that are not possible under rules
agreements. But there is nothing in the Agreement which indicates or hints that
such changes can be introduced through unilateral action not permitted by the
rules agreements.

If the element of delay seems to strengthen the hand of an obdurate
party, the wav is open to invoke the powers of the Section 13 Committee which has
in the past directed the proper basis’ for implementing coordinations. E.g., See
Docket No. 4.

The Committee was not asked to decide the merits of the work assignment
dispute.

DECISION: (a) The proposed change of operations whereby The Southern Pacific Com-
pany’'s employees would operate equipment of the Pacific Electric Railway
Company over the latter's tracks is a “coordination.”

(b) The Agreement does not permit the unilateral effectuation of a co-
ordination plan without an agreement between the Carriers and the representatives
of the employees affected. Failing agreement, the proper procedure is recourse
to the Section 13 Committee.

RESUBMITTED DOCKET NO. 70 --- Decision by Referee Coffey

Southern Pacific Company (Pacific Lines) and )
Pacific Electgzic Railway Company )
VS. ) PARTIES TO DISPUTE
Brotherhood of Locomotive Engineers )
Brotherhood of Railroad Trainmen 3
Brotherhood of Locomotive Firemen and Enginemen }

Order of Railway Conductors and Brakemen

QUESTION: Referee Bernstein in Award issued June 7, 1961 provided as follows:

“The Agreement does not permit the unilateral effectuation of a co-
ordination plan without an agreement between carriers and the representatives of
the employees affected. Failing agreement, the proper procedure is recourse to
the Section 13 Committee.”

No agreement having been reached, Carriers resubmit.
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FINDINGS: The parties hereto are signatories to the Agreement of May, 1936,
Washington, D. C. (Washington Job Protection Agreement).

On the basis of the entire record, all of the evidence and reasonable
inferences, I find and determine that:

The Bernstein Award, referred to above, further held “that the Carriers’
proposed integration is a 'ccordination’” wicthin the meaning of Section 2(a) of the
Agreement, supra.

That decision is final and binding on the parties to this dispute, as
provided in Section 13 of said Agrecment.

Accordingly, said decizica cannot now be collaterally attacked to divest
this Ccmmittee of its continuing jurisdiction to settle and adjust am unresolved
dispute involving failure of the parties to agree on “a plan of coordination” as
contemplated by Section 5 of said Washington Agreement for making the particular
“coordination” effective.

DECISION:  Carriers’ proposed Implementing Agreement (Exhibit No. 2, Carriers’

ex parte resubmission) is in all things appropriate as a basis for
making the changes consequent upon “coordination” effective without further de-
lays, except for some possible failure to show proper recognition for the equity
that the employees of the Pacific Electric have in the service that is being
transferred to the Southern Pacific Company (Pacific Lines).

In the submissions and on oral argument, the representatives of the
employees principally urged and emphasized that this Committee should reverse its
previous decision, with Referee Bernstein participating, and did not indicate
that they were insisting upon the Pacific Electric employees participating in the
coordinated operation. Also, the record does not show the employees of the Pacif-
ic Electric have requested that the proposed agreement provide for their partici-
pation in the coordination operation.

Nevertheless, the very heart of the Agreement of May, 1936, Washington,
D.C. is the equitable consideration that each plan of “coordination” which re-
sults in the displacement of employees or rearrangement of forces, shall provide
for the selection of forces from the employees of all the Carriers involved on
the basis deemed appropriate for application in the particular case.

On the other hand, the work that is being transferred in the instant
case is. in some degree, seasonal and, at most, would hardly sustain a full crew
or crew; if arrangements were made for them to follow the work.

Moreover, the Pacific Electric employees could not possibly go to the
Southern Pacific Company and enjoy the same seniority rules which they presently
are enjoying. Nor could they enjoy the same rates of pay. Pacific Electric em-
ployees are under yard rates of pay and the Southern Pacific employees involved
are under road rates of pay.

It is also a matter of record that, despite repeated attempts on the
part of carriers to permit the organizations to do so, no attempt has been made
by them to determine participation between the employees of the two Carriers in-
volved in the coordinated operation, a fact from which ¥ am compelled to draw the
inference that the Pacific Electric employees are not interested in following the

work,
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This is not hard to understand on a r=cord which shows that Pacific
Electric employees would have m:ch t2> lose and practically nething to gain in that
connection.

Reasoned as above and the further fact that any of the Pacific Electric
employees who may be adversely affected would te fully protected under the provi-
sions of the Washington Job Protection Agreement, | am of the opinion that the
equities they have in the work are thereby fully protected.

Upon continued failure of the parties to agree, within thirty days from

the reaceipt hereof, upon an apprcpriate basis for selection and assignment of
forces from among participating Carriers, the “coordination” may thereafter be
made effective on terms that are being proposed by Carriers.

Further negotiations thereafter are dependent upon the due processes
of law, contract, or for making other changes in rules, practices and rates of
pay by mutual consent.

Agreement of May, 1936, Washington, D. C.
(Washington Job Protection Agreement)

Committee Established Under Section 13
Referee’'s Findings and Decisions
Dated Chicago, Illinois, March 19, 1963
(A. Langley Coffey, Referee)

Dockets 70 (Resubmitted), 71, 73, 74, 75, 78, 79,
88, 89, 90, 92, 95, 98, 99, 100.

GENERALDI.SSENT

The comments and decisions of the Referee in this docket of cases are
so foreign to the literal reading the purposes and intent of the Agreement of May,
1936, Washington, D. C., commenly known as the Washington Job Protection Agreement,
that the employee representatives of the Section 13 Committee, although many of
them do not ggp‘rove of the filing of dissents in normal cases, feel so strongly
in connection with these decisions that they unanimously decided that it was
necessary to file a vigorous general dissent in this docket of cases and they
also agree with the dissents filed in the individual cases, namely Dockets 70,

90 and 98 and Dockets 73, 92, 95 and 100. Dissents could very well be filed in
several other cases in this docket but the individual dissents we are filing are
limited to the glaring mistakes which the Referee made.

We realize that this Agreement was written 27 years ago and by practi-
cal railroad men - laymen. if you please ~ and it means what it says. Its purposes
are spelled out and its benefit provisions are sufficiently clear for practical
railroad men to know what they mean. A case doas arise occasionally which the
Agreement may not cover clearly but there were only two such cases in this docket.
It was intended that the Agreement be interpreted by laymen not by legalistic
minds which through mental gymnastics can make white turn into black.
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It was apparent during the course cf the hearings and discussions that
the Referee did not understand the Agreement nor its purposes even though it was
explained in detail and on numerous occasions. It would appear that the Referee
determined what he believed would be equitable in his own judgment and evaluation
cf the cases regardless of the Agreement provisions and then twisted the provi-
sions of the Agreement to justify his determinations.

Some of his decisions exceed the authority of the Section 13 Committee.
In other cases where the provisions of the Agreement sustained the contention of
the employees, he said he did not believe the Agreement was intended to function

in that manner. In still other cases he added words to the Agreement and then
interpreted the Agreement with his words added. In my forty years'' experience
as a negotiator and interpreter of agreements, | have never seen any agreement

mutilated to the extent the Washington Job Protection Agreement has been mutilated
by this Referee. The dissents on individual cases follow the docket on which dis-
sent has been filed.

This general dissent and the individual dissents have been unanimously
adopted by the employee members of the Section 13 Committee.

Employee Member$ Section 13 Committee
Agreement of May, 1936, Washington, D.C.

St. Louis, Missouri
October 14, 1963

DISSENT - RESUBMITTED DOCKET NO. 70

STATEMENT OF FACTS: Page 3 of the Carriers' brief dated January 15, 1962, contains
the following description of Resubmitted Docket No. 70:

"N&therefore, in Sections 5 and 13 of said Agreement of May 1936,
and pursuant to paragraph (bj of award under Docket No. 70 of the
above entitled Committee, the Carriers respectfully request that
the said Committee direct the proper basis and conditions under
which the proposed coordination shall be permitted to be made ef-
fective."
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On pages 6 and 7 of the Carriers’ supplementary brief handed Referee
A. Langley Coffey on December 11, 1962, somewhat different issues are described:

“Reduced to its simplest terms, your assignment is basically to:

{a) Interpret the previsions cf Section 5 of the Washington
Agreement to clarify the gquestiocn as to whether Section 5 con-
templates and is limited to an agreement covering assignment
of employees only, or an agreement covering assignment of em-
ployees and the rates cf pay, rules and working conditions
attached to such employees.”

Section 5 of the WJPA provides that:

“Each plan of coordination which results in the displacement of
employees or rearrangement of forces shall provide for the se-
lection of forces from the employees of all carriers involved
on bases accepted as apprepriate for application in the Particu-
lar case; and any assignment of employees made necessary by a

- coordination shall be made on the basis of an agreement between
the carriers and the organizations of the employees affected;
parties hereto. In event of failure to agree, the dispute may
be submitted by either party for adjustment in accordance with
Section 13.," (Underscoring added).

DISSENTINGOPINION: In Carriers’ brief of January 15, 1962, a plea was entered
urging that the Section 13 Committee “direct the proper
basis and conditions under which the proposed coordination shall be permitted to
be made effective.” (Underscoring added).

On December 11, 1962, after considering various and devious means to con-
fuse the record, the Carriers then changed the disputed issues of January 11, 1962,
and requested Referee A. Langley Coffey to “interpret Section 5 of the Washington
Agreement to clarify the question as to whether Section 5 contemplates and is lim-
ited to an agreement covering assignment of employees only, or an agreement cover=
ing assignment of employees and the rates of pay, rules and working conditions
attached to such employees.” By a clever play on words the Carriers then attempt
to further confuse the record by charging the Organizations with abortive attempts
to expand the“Fcope of an agreement under Section 5 to include rules, rates and
working conditions. Carriers allege and admit that changes in rules, rates and
working conditions can ¢nly be accomplished through the prccesses of the Railway
Labor Act. With this, the Organizations agree as evidenced by the formal Section
6 Noticesreferredtd in the record.

A realistic evaluation of the situation sheuald readily convince even
the most skeptic that a “coordination” of this type would require agreement on
other rule changes in addition to the allocation of forces. For example, Pacific
Electric operating yard service employees have contractual and exclusive rights to
perform all switching service on the San Fernando Branch. On the other hand,
Southern Pacific employees, who will be required to switch the San Fernando Branch
under the Carriers’ proposed plan of operations, are road crews paid on a mileage
basis and have no contractual obligation to perform yard service on a foreign ¢ar-=
rier without an additional day’s compensation. To contend that yard service under
contract to one group of employees can be arbitrarily transferred to road crews of
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another carrier through the media of the WIPA without changes in other existing
rules, would do violence to the required procedures of che Railway Labor Act.
(See Findings and Conclusions of the United States District Court for the District
of Columbia dated May 14, 1963 = Civil Action No. 2881-62-BLF&E vs. Southern RYy.
et al).

From Carriers’ “Exhibit No. 1" attached to and made a part of the sup-
plementary brief handed Referee Coffey on December 11, 1962, it is interesting to
note that the Carriers’ plan for “assignment of employees” of “all Carriers in-
volved” contemplates that:

"4, Concurrent with the effective date of ccordination, work now
performed by Pacific Electric freight crews on Pacific Electric
San Fernando Branch will be performed by Scuthern Pacific crews
in accordance with existing Southern Pacific rules and practices
governing the operating territory involved.”

“5. Concurrent with the effeztive date of the coordination, Pacif-
ic Electric freight assignments now established to perform work on
Pacific Electric San Fernando Branch will be abolished and Pacific
Electric employees affected thereby shall exercise seniority in
accordance with applicable provisions of the working Agreements in
effect between the Pacific Electric and its employees represented
by the Brotherhood of Locomotive Engineers and the Brotherhood of
Railroad Trainmen.”

Despite the persuasive arguments advanced by the Carriers, reason makes
it next to impossible to arrive at the conclusion that the foregoing proposed agree-
ment covers an appropriate “assignment of all carriers involved”. Perhaps a more
accurate description of the proposed agreement could appropriately be termed as
an “arbitrary transfer of work from one group cf employees to another.” Section 5
of the WJPA patently preserves the contractual right of employees to follow their
work and participate in the "eccordinated' cperations, Any other construction
would render the WJPA meaningless.

Items 4 and 5 of Carriers! Exhibit No. 1, herein quoted, amply illustrate
the ambiguity of their December 11, 1962 amended positicn, Pseudo agreements are
therein advanced imploring the Referee to hold that any agreement under Section 5
of the WIPA must deal solely with the “allocation of forces”, and does not require
changes in “rules, rates and working conditions™™. Further, that such rule changes,
if considered at all by the Carriers, must be handled by the Employees in accord-
ance with the procedures of the Railway Labor Act, separate and apart from the
instant proceedings. While the Organizations do not entirely disagree with such
theory, it must be said with certaincy that Items 4 and 5 cf Carriers’ Exhibit NO.
1 are designed to combine *“allocation of forces” with “rules, rates and working
conditions”.

In summary, the BLF&E feels that the Referee in deciding Resumbitted
Docket No. 70 on March 19, 1963, exceeded the autchority vested in him under Sec-
tion 13 by writing new rules never ccntemplated by the original framers of the
WJPA. Further, that such new rules violate the principles of the Railway Labor
Act and border on ccmpulsory servitude. Caadcr compels the conclusion that the
Referee either did not read the reccrd or iz incapable of serving in an unbiased
capacity. Therefore, the BLF&E desires to protest with all the vehemence at our
command.
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DOCKET NO. 71 --- Decisicn by Referee Coffey

Brotherhood of Railway and Steamship Clerks, )
Freight Handlers, Express and Station Employees )

VS. ) PARTIES TO DISPUTE
Pennsylvania Railroad Ccmpany )

QUESTICON: Whether or not the closing of the two stations of the Pennsylvania Rail-

road Company, 3984 Station lccated at Port Norfolk, suburb of the City
of Portsmcuth, and the City Office 3980 Station located at the foot of High Street,
Portsmcuth, Virginia and the transferring of the work to the various employees of
the Norfolk & Portsmouth Beltline Railroad at Sewells Point, Virginia, Buell, Vir-
ginia and Army Base, Norfclk, Virginia and to the various employees of the Chesa-
peake & Chio Railroad at Sewells Point, Virginia and Brooke Avenue, Norfolk, Vir-
ginia, constitutes a coordination within the meaning of the Agreement of May, 1936,
Washington, D. C., and if so, the failure of the Carrier to apply the provisions of
this Agreement to the employees affected.

FINDINGS: The parties hereto are signatories to the Agreement of May, 1936, Wash=
ington, D. C., (Washington Job Protection Agreement).

On the basis of the entire record, all the evidence, and reasonable
inferences, | find and determine that:

Station 3984, Port Norfolk, Virginia, was closed on or about April 6,
1955. Station 3980, Portsmouth, Virginia, was closed on or about September 1,
1959.

Prior to April 6, 1955, this Carrier conducted a floating operation
frem its float bridge at Port Norfolk of cars delivered at Port Norfolk by the
Norfolk & Portsmouth Belt Railrcad (N&PB) destined tc Brcoke Avenue, a Chesapeake
& Ohio (C&O) float bridge, from which point the cars were delivered to shippers’
sidings by the C&0O. This floating operation involved services not only with re-
gard to cars which had been moved on the Pennsylvania Railroad but also traffic
of other railroads serving Norfolk with the exception of the C&O and Southern,
which had their own car flcat service. Effective April 6, 1955, this Carrier’s

service was discentinued,
. i

Carrier had met with its emplcyees on September 15, 1952 for the pur-
pose of discussing a rearrangemenc or adjustment of forces for permitting said
Carrier to abandon Port Norfolk and for transferring the work to the N&PB and the
C&O to perform at Sewells Point, Virginia, and the C&O to handle the float opera-
tion from Sewells Point to Brooke Avenue, Norfolk, Virginia.

The C&C would not agree to the terms proposed and, on September 23,
i952, the Pennsylvania’'s employees advised they would not be bound by agreement
made September 16, 1952.

This Carrier and the C&O did later come to terms as evidenced by an
instrument in wri*ing, dated March 10, 1955 (Employees’ Exhibit E), referring to©
discontinuance of Carrier’'s car float cperation between Pert Norfolk and Brooke
Avenue, to "be takan care of entirely by tariffs” withoul “agreements or con-
tracts covering che float service.”
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On September 1, 1959, the work at the Portsmouth Feigh% Agency (Sta-
tion 3980) was zzwbined with that of the Norfolk Agency (St. j:lian Avenue
Freight .Scaticn} and the two agencies fully consolidated whereas prier thereto
they were partially consolidated under the same agent.

DECISICN: When the notice contemplated by Secti-n 4 of the Washington Job Pro-

teccicn Agreement is not given, the jecint action that also is contem-
plated by sail Agreemznt need not be established by direct evidence that two or
more carriers actually came together and entered into a formal agreement to under-
rake a particular "ccordination", but they will be ‘bound by acts and conduct which
show chat a '"ecoerdinat ion” was, in fact, carried out.

The abandonment by one carrier of its facilities and the utilization of
the separate facilities of another carrier or carriers in furtherance of operations
or ser—ices to which the abandoned facilities had been devoted will be closely
scrutinized as to the cause and effect of diverting business and traffic involv-
ing werk in which the employees have an equity.

In th2 instant case the evidence is sufficient to support a reasonable
inference that the Pennsylvania could not have abandoned its floating operations
under prevailing conditions without an understanding between Carriers to “be
taken care cf entirely by tariffs” without “agreements or contracts covering the
float service”.

Tae closing of Station 3984, Port Norfolk, involved joint action ‘by
two or more carriers which constituted a “coordination” as that term 1is defined
in Section 2(a) of the controlling Agreement.

There is insufficient proof of casual connection or effect between the
closing of Station 3980, Portsmouth, and the discontinuance of the floating oper-
ation at Porz Norfolk, Therefore , the closing of that station was not the result
of joint action fcr effectuating a “coordination”, as that term is defined in
Section 2{a; of the controlling Agreement.

e ede O oo e

i DOCKET NO. 72 --- Withdrawn by Carrier

Erie Railrcad Czmpany )
vs., )  PARTIES TO DISPUTE
)

Sohn Thomas Tcbin (Individual)

QUESTION: Is John Tr.cmas Tobin, formerly emplcyed as an electrician in Passenger

Car Department of the Erie Railroad Company at Jersey City, New Jersey,
prior to October 13, 1956, date of coordination, and later employed as an electri-
cian in the Passenger Car Department of the Delaware, Lackawanna and Western Rail-
road Company, as result of coordination, entitled to separation allcwance under
Section 9 cf the Washingron Agreement of May 21, 19362

DECISION: Withdrawn by Carrier.



DOCKET NO. 73 ==~ Decisicn by Referee Coffey

Erie Raflroad Ccmpany )
Vs, ) PARTIES TO DISPUTE

Michal Pukaluk (Individual) )

QUESTICN: Is Michal Pukaluk, who worked as a laborer in the Marine Department of

the Erie Railroad Company at Jersey City, New Jersey, prior to Decem-
ber 13, 1958, date of abandonment of ferry service, entitled to separation allow-
ance under Section 9 of the Washington Agreement of May 21, 19361

FINDINGS: Carrier party to the dispute and International Brotherhood of Firemen

& Oilers, the collective bargaining agent for Michal Fukaluk, claimant
herein, are signatories to the Agreement of May, 1936, Washington, D. C. (Wash-
ington Job Protecticn Agreement).

Mr. Pukaluk filed his claim personally and was represented by an attorney
of his choice.

On the basis of the entire record, all of the evidence, and reasonable
inferences, | find and determine that:

Claimant is shown on the roster of Watchmen and Labcrers-Marine Depart-
ment, with a seniority date of December 31, 1948. On December 9, 1958, his job
was abolished effective December 12, 1958, as the result of a “coordination” within

the meaning of Section 2{a) of the Agreement, supra.

On February 6, 1959, claimant was offered a position as laborer in the
Jersey City Locometive Shop and at that time he refused this position and stated
he wanted severance allowance pay, but later agreed to accept the work which had
been offered him, He was instructed to report on February 16, 1959, which he did,
but again refused to go to work, assigning his reason for the refusal that he had
no assurance that the employment tendered carried any guarantee of permanency,

An undated letter was received by Carrier from claimant by registered
mail on January 9, 1959, the pertinent part of which reads:

"EffBctive on date of December 13, 1958 | was furloughed on ac-
ccunt of total abandonment of the Erie Railroad Company Ferry.

Please accept this as my application for whatever severance pay
I may be entitled to under the provisions of the Washington Job
Protective Agreement dated May, 1936.”

Claimant still holds seniority on the Erie roster for Watchmen and Laborers
Marine Department.

DECISION: Claimant is not eligible to receive a “separation” allowance under
Sectisn 9 of the aforementioned Washington Job Protection Agreement,

but this deeisicn is without prejudice to any other protective benefits he may be
able to establizh if there are others to which he can lay claim under said Agree-

ment.
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DISSENT « DOCKET NO. 73

= Claimant Pukaluk was furloughed by the Carrier on December 13, 1958 and
was therefore “deprived of employment” as a result of the transaction apprcved by
the Intarstate Ccmrerce Commission, Hewas, therefore, at that time entitled to
receive a "cecrdinaticn allowance” as provided in Section 7, or at his option
could, "at the time of coordination” resign and accept in a lump sum a “separation

allowance' as specifically stipulated in Section 9.

Claimant Pukaluk is of foreign descent, being practically illiterate,
and has a diffizult :¢ime understanding the English language. Yet on January 9,
1959, just twenty-sight days after he had been deprived of employment, he had de-
livered to the Superintendent by Registered United States Mail, a letter stating
that he had been furloughed effective December 13, 1953 account of the total
abandonment of t»e Erie Railroad Ccmpany Ferry and requested the Superintendent
to accept his letter as an application for severance pay under the provisions of
the Washingrzcn Agreement.

Pukaluk was deprived of employment (unemployed) ccmmencing December 13,
1958 and continued to be unemployed at the time the application for a “separation
allewance" reashed management on January 9, 1959. This application most certainly
was "'timely" as the term "time of coordination” is used in Sections 2(c) and 9.
However, Referee Coffey based his erroneous decision on the offer by the Carrier
of unsuitabie and temporary employment on February 6, 1959, twenty-eight days
after the claimant had made an official request for a separation allowance.

All Organizations parties to the Washington Agreement vigorously dis-
sent from this errcnecus decision of Referee Coffey.

DOCKET NO. 74 --- Decisicn by Referee Coffey

Erie Railroad Cozpany )
_ ) PARTIES TO DISPUTE
Joseph?. Schasny (Individual) )
o

QUESTION: Is Joseph F. Schasny, employed as leading laborer in the Marine Depart-

ment of the Erie Railroad Company at Jersey City, New Jersey, prior to
December 13, 1958, date of abandonment of ferry service, and as a laborer after
that date, entizled to separaticn allowance under Section 9 of the Washington
Agreement of May 21, 19367

FINDINGS: Carrier party to the dispute and International Brotherhood of Firemen

& Oilers, the collective bargaining agent for Joseph F. Schasny, the
individual claimant herein, are signatories to the Agreement of May, 1936, Wash-
ington, D. C. <(Washingzon Job Protection Agreement).

On ~tz tasis of the entire reccrd, all of che evidence, and reasonable
inferences, 1 find and determine that,:



Claimant herein obtained another position, "en his hone road or posi-
ticn in che c:erdinated operatic”” by the exercise of his seniority rights. He
vecluntarily left thes pcsition of kis choice on May 8, 1959, without leave, to
take ‘emplcymant in the Jersey City Unifcrmed Fire Department. He did not make
a claim for mcnihly allowance in aceordance with Agreement tetween Carrier and
his collective osargaining agent.

DECISION: Clairenz %5 not entitled to a separation allowance under Section 9
cf tte Waskringron Agreement of May il, 1936.
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DOCKET NO. 75 === Decisicn bv Referee Coffey

The Order of Railroad Telegraphers )
VE. ) PARTIES TO DISPUTE

Norfolk Southern Railway Company )

QUESTION: Failure and refusal of Norfolk Southern Railway to ccmgly with and apply

the provisions of the Agreement of May, 1936, when it effected a "coor-
dination” of izs facilities at Wilson, North Carolina, with the Atlantic Coas% Line
Railroad cecmuernzing October 22, 1959.

FINDINGS: The parties hereto are signatories to the Agreement of May, 1936, Wash-
ington, D. C.  (Washington Job Protection Agreement).

Cx <he basis of the entire record, all the evidence, and reasonable in-
ferences , 1 find and determine that:

At Wilscn, North Carolina, the Norfolk Scuthern, as junior to the At-
lantic Ccast Line, had been required to contract to construct and maintain an inter-
locking signal plant at the point of intersection of the two railroads to protect
the m¢vement of beoth railroads through the crossing.

Cn CQetcher 22, 1959, the Norfolk Scuthern remeved its mechanical inter-
locking machif® and appurtenances at Wilscn Tewer, pursuant to arrangements to re-
motely control alli interlocking facilities at this lecaticn from traffic-control
machines on tke A:lantic Coast Line Railroad, at the South Rocky Mount, North Car-
olina, dispa:zecking office of that railroad, 15 miles distant.

Tte xacdificsacions consisted of tke installation of 2 high controlled
home signal; arnd 1 pcwer-operated derail, change of 1 mecranically operated de-
rail to pipe-connzcted mower cperaticn and removal of 2 mechanically operated home
signals, on che Necrfelk Southern; remcval of mechanical interlocking machine from
tower and ail appurtenances at said interlocking.

Prior t2 mcdif ication, the interlocking plant at Wilson Tower was man-
12211y opera*ed by cgerator-levermen assigned "arcund«the-clock'" to manipulate the
levers in thke tower (among their ocher duties), so as to line vp» &%2 interlocked
crossover, cn autherity from the Ccast Line dispatcher, communicated by telegraph
(later telephone), at Scuth Rocky Mount, for a Norfolk Scuthern rather than an
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Atlantic Coast Line movement and to thereafter realign the interlocking after the
move was completed.

All moves continue to be controlled by the Coast Line dispatcher. This
communication work performed by operator-levermen, covered by the Norfolk Southern
Telegraphers’ Agreement, was eliminated, due to their positicms having been abol-
ished.

At present, when the Norfolk Southern desires to use the crossing a
Norfolk Southern train service employee pushes a button in a control box leocated
in the interlocking area. In automatic sequence there is remcval of derails and
proper s ignal indications. However, if the Atlantic Coast Line dispatcher dces
not concur in the Norfolk Southern’s use of the crossover, the Ccast Line dis-
patcher, by pushing a button on his control panel, cancels cut the Norfolk Sccthcrn
movement.

Other duties formerly performed by operator-levermen at the Wilson
Tower location to fill out their tours of duty were transferred to Atlantic Coast
Line employees. The Atlantic Coast Line telegraphers are now performing all com-
munication service.

DECISION: A *“coordination” as defined by Section Z(a) of the Washington Job Prot-
tection Agreement was effected without the giving of Section 4 notices

in accordance with said Agreement and the Carrier must now comply with all the

terms of same as of the date any employee or employees were first adversely af-

fected as a result of said “coordination”.

DOCKET NO. 76 --- Withdrawn by Carrier

The Delaware, Lackawanna and Western Railroad Company )
VS. ) PARTIES TO DISPUTE

The Order of Railroad Telegraphers )

Wi#thercertain employees have been adversely affected as a result of,
or in anticipation of, a consolidation of facilities between the Dela-

ware, Lackawanna and Western Railroad and the Erie Railroad as authorized by the
Interstate Commerce Commission in Finance Docket No. 199891

DECISION: Withdrawn by Carrier.
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