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ISSUeS raised by 2.L.E.A. art? 25 fOllOWS: 

1. Sees the hrbitrztion panel have the juris- 
diction under Article I, Section i: of the 
Ore203 Short Line III conditions to deter- 
nine whet:her The oraer of the ICC in ?iri2me 
Docket No. 29C96 reo_uires the D&S, 2s well 

2s the RC-:::, tc honor the Oregcn Short Line 
III conditions? 

2. Does the pzr.el hzve the jurisdiction under 
Article I, Section, 4 of the Orezcn Short 
Line III cor,ditiom to deternine th2t only 
those RGW erj;lpicyees who 2re 2ctively employ- 
ed on the D&S lke on the date of s2le, or 
w:qo 2re "bw:I;ed" by suc:i an employee, 2re 
"orotected" ezoicyees under the Crezon Short 
Line III condi'ions? 

3. Does this ~2.nel have the juisdiction to in- 
terpret the 12ngv2se in krticls I, Sections 
5 (2) 2nd 6 (2) defining displ2cenent 2nd 
disnissal 2llowances? 

4. C2n the c2rrier consum2te the s2le cf the 
nz.rrow g2uge ihe once 2 decisicn is rendered 
on the 2bove, or must 2n i~~plementing 2gree- 

i .., ^L . . Zen. or 2r01zrcbea ImplemenTzng zrrzngenent 
‘ce rezched before any ch2nge is mzde Fr. oper2- 
tions, services, facilities or c ec~ulpxenz : 

On December 29, 1980 DLZG filed 2 lftter with the Arbitraticn 
p2nel pr0testir.g R.L.Z.X.'s 12te filil?g of it's subaission. D&X 

contends the four issues presented there zre not timely-or pre- 

sented within the time provided 2nd required by Oregon Short Lize 

III conditions 2nd should not be ccnsidered by the Ar5itrztFon 

pznel. On December 31, 1960 D&RG filed 2 brie? in response to the 
issues presented by the R2ilway Labor Executives' A.ssoci.ztion. 



T3.e p,urzngo Er Si?vertc;l Z2iiroad is 2 kj mile r,ErroW gauge 

line owned 2nd o3er2ted by the Dezver .& iii0 Gr2ndf lY/estern .?ail- 

1-026 Comp2rLy (lX:?.C-1. The iEt?rstzte Con;ierce Commission by order 

issued on Janii2ry 16, 1980 granted the ihra-go Er Silverton n’errow 

C-2x,-e Company the right to acquire 2nd to oper2te the n2rrow g2uge 

line. (?imnce Doc!cet No. 29096). 

The Cor7xission Order inposed the Oregon Short Line III pro- 

tective conditions, the cost of which is to be borne by il&i?C. 

OREGON S:-lORT LINZ III CCNDITZOKS, 
A3TiCE 1. SECTION 4 

4. NOTICE Ah3 AC-rc;;i~i,.r L -----,=P-', 0.3 DECISION*---(e) Z.ach 
railroad contemplates 2 trans2ction wlhich is 
.sGbject to these conditions 2nd n2y c2use the 
dismissal or displacement or any employees, 
or rezrrangement of forces, sh211 &ive 2t 
le2st nir;et y (90) d2p writtefi notice of s2ch 

intended trzns2ctions by :osting i notice on 
bullet77 1, . oo2rds convenient~ to the interested 
employees of the r2ilr02d 2nd by cz-r.ding re- 
gistered mzil notice to the repres2n%tives 
of suc!l interested em$og’ees. Szch Rotice 
s!-,2.11 contain a full znd zdec-u2te st2tement 
of the proposed changes to be affected by 
such transaction, inclu$i;?g 2n estin2te of 
the number of employees of e2ch cl2ss effect- 
ed by the inte,?ded changes. Fricr to con- 
suvnation the 32rties shall negoti2te in the 1 , 
following m2nner: 

-. 



%:it.hin five (5) 62ys ircm the date of rece!pt 

of r.otice, 2t the request of eitiyer the ,rall- 

=oad 0~ rep:~sentztivas of such lnteresieo em- 
pioy-ees, 2 $zce .shzil be selected to l?old ne- 
gotiaticgs for the purpose of, rexhing agree- 
zest with res-,ect to applic2ilor-i of the terms 
end conditions of this appendix, 2nd these ne- 
gotiations Sk11 ccmxence immediately there- 
after 2nd continue for 2t least thirty ( 30) 
days * Z2ch trensaction which may result in a 
dismissal or displecement of employees ,or re- 
zrrcnzement of forces, shall provide for the 
seiecZion of forces frcm 211 eyployees involved 
on 2 basis accented 2s zpsrogrlaze for ~ppiicz- 

ticn in the p2rticxhr - . 
i ccse ant 2r~y 2ssl,x7.eni. 

of employees m2de necessary by the transsction 
s.h2il be mzde on t:ce basis of an agreement or 
decision uE5er this section 4. I f Et the end 
of thirty (j0) &ys there is a failure to 2- 

,-r2e, either party to the dispute may su'cmit 
it for adjustment in accord2r.ce with <he follow- 

ing procedces: 

(1) Within five (5) days from the request 
for zrbitrztion the carties sh2L1 select 2 
neutral reicree 2nd in the event tlbey are un- 
2jle to agr2e .wiein sai.6 fiV2 (5) d2yS UDGTl 
the selection of sz.id referee when t.4.e N~:ional 

. Mediation Soird sh2il i5mediaSely appoint a 
referee. 

(2) No la.ter than Y,ver.ty (20) dzys 2fter 2 
referee h2.s been designated 2 hezring on the 
dispute shall ccmence. 

(j) The decision cf the referee s.h,2li be iir.21, 
5inding and cor,clusive and s.bizli 'De re.r.Sered 
within thirty (j0) days from the comencenent 

of the he2.ring of the disF3te. 

(4) The s2l2ry zrid expe‘r.ses of the referee 
shall be borne ~quilly my the r,zrties to the 
Droceeding; ail other e,., "menses sh2ll be p2id 

LY the party incurring t.:ea. 

(5) No chapze in oper2tions, serviyes, fzci- 
'Ii-lies, or equipment Shall occur until 2fter 
an zgreement is reached or the decisicn of 2 

referee hss~.been rendered. 



The narrow @use railroad (D&Sj~ is cperz+-’ oz 2 seasonal 

basis 2s 2 tourist zttraction fro3 zpprcxime?ely I112y 30th thru 

the zont;? of Se~tenber. During the bzl2xe ~of t?.e ye2r the 

,?ailroad s cper2Tior-e 2x-e closed down. 

Employees who work on the n2rro:i’ g2uge ? I-= --..- (3&S) hold sen- 

iority rights on the D%.?G. Z2ch year when the operations comence 

On the D&S v+rious positions 2re filled fron t.‘.e r2r.k of the above 

e.-??loyees. During the off season 2 shell force is employed on a 

year-round basis er.gaged principally in m2int~zazce service. 

The Dur2r.go Er Silverton Nerrow Gauge 3ailrozd Compiny has not 

served 2 xrittfn notice under Article I, Secticz b of the protective 

ccnditiom. 

The !ler,ver & Rio Gra-;lde ‘tfestfrn Railroad ser-ied such ninety 

(90) d2y Rotice and the 3&3G 2~6 representa+i.<es of the ensloyees 

net z.nd attempted to negotiate an 2g;ree;nent with respect to the s.p- 

propriate application of the terns and conciitl0r.s uncer t h e CZIil~lOj:2-l 

protective conditions. The parties failed :o rerch a 2gree;nent 2r.d 

D&?,G requested the N2tional Mediation 3o2rd tz appoint 2 referee 2s 

provided fcr ir, Article I, Section k of the C:ezcn Short Line 111 

conditicns. 

On Zune 13, 1980 the ;i,ailw2y Labcr Esec~~;ives’ .>.ssocietion 

fLled 2 compi~int before the ir.tez-st2te Connerce Co~,~~issio.n fc~ i-n- . . 

jur.ctive relief s2ekizg to have the Dur2ngo i Silverto.6’ R2rrow C2uge 

Railroad Conpslny enjoined from cor,~um~12tir.~ t?;e trans2ction 2~:thcr- 

ized by the Comission unless ar.c? until. D&S?;C ccr??lies with Article 

I, Section 4 of the conditions which ‘were i.::osed by 7.3. Ho. 29096. 



I. The o_uestions raised ‘oy Df2.G s issue No. 1 is ?ent- 

i.3~ beicre the Com~mission. The st2txs 2r.d disposition of this 

issu2 is discussed in the decision below. 

Ii. the questior. rzised u;?,Ser Iss;;e II E~OVE by DZ?G in- 

vo .VES t’i;o seF2rate iss~2es: 

(b) Status of ez?loyees s.d’ojec~ TO :he 
conditions on d2te cf “tr2nszction” 
(5 2te cf sale). 

szle. 

The X.L.2. A. contends -Ihe l2ng<z~e 2s used ‘oy tI’;e Ccmzissicn 

+y defining the tern “tr2ns2ction” Wi:-.iCIi IEzdS: “Any 2 c t i c .n t 2 J-l en 

pursuant to authcrization of this Cc.:.z~ssic?. i; which these ccntii- 

tions have been imposed”, c2lls icr 2 ‘c~o2ter izterzret2tion 2r.d 

epplication.. 



conter.tion by XRG that the co;ldition p.zrz~ount for consideration 

for elig ibility of “dismissed en~lcyfes” 2nd “displeced eri?loyees” 

st2t;ls, to hold ?osi’ilons on Narrow GEuge Line on dzte of “trzns- 

zcticn” (date of sale). 

The CZ.‘.G’s cositicn reflects th2.: ojlly these exqloyees who 

zre holding E ?ositlon on dzze of szle 0-r these who .52y beco,ne dis- 

plzced by these ea?loyees q%lzlify for protection under the condi- 

tigns. As stated the D&S o>erat~ion is sezsonal thus if the dzte of 

"trans2ction" 2s interpreted by 9&.?G I’zl2.s 2'; the the of yes when 

'\ 
the oFer2tion is closed, (in this case it is enz~clpzted to be 

J2r.U2ry 1981) all s.e~sor.21 ex?loyees;dho ccxtit'dte the greater part 
J 

Of the work force will not come Withi? tte design2ticp. of protecte,s 

employees. / 

;3, .L.T .A. contends that :or this .:.rSitrr:;on FZ.?.El to q’ree $0 

TJ&E~,C-’ s position would be tant2;;,ocnt tc I-e:“ritir.g the ~rotectiv& COT,- 

d;tions by reducing then Which ?i .L.E ..L.. conXer.?s %'ou~d be in vio!2- 

tion of the clear intent of the Cocaizsic:. Xi’& .i .-.... 2Lso questicr.s 

the zuthority of this FZ.nel t0 alter :he conditicns 2s ordered by 

the Commission. 

III, The question r2ised '0~ D&SC s Issue III relates to the 

dzte of tr2nszction (d~ate cf sale). 



arbitrator fcr consideration. 



ISSUZ 1 

ISSLJZ Ii 



;i’.ie I.C.C. in it- re?crt on T’in2.nce Docks+ No. 28250 (New 

Yor:~: Dock 22ilw2y) St-ted: 

“Si.nce Article I, Section 4 here is intended 
to incorporate t,he iull crotection 0: Sec- 
tions: 4 ;r,d 5 of Yijp.A., ti?e tern “tr2nsaction” 
should be rede?ined to set the notice, ?.ego- 
tiztions 2nd arbitr2tion provisions in nctiorl 
j.n the 521~3% situaT:on as Eoes the t2rx "coordi- 

n&ion”. V/e 21~0 note th2t the bro2d defini- 
tion is necessary in the,type of transection 
iOr which 2pprovzl is required un,der 49 U.S.C. 

P2r. 11343 et seq. bec219se the events 2ctu- 
2ll.v 2.ffectir.c ta+e e~3lcv2eS aizL",f Occur 2t 
2 lzt2r d2te t.bz t;i.e in- pi2: tr2ns2cTion vet 

still DUrSU2nT to our 2~0rcv2l (consolid2tion 
Of 2molov2e rosters et ceter2. In all these 
sitn2tions, e12poyees should be given notice 

2nd. the right 
. . 

70 negotiation 236 zrblzrztlon; 
therefore, Iv2 will RodifV t.52 t2r? "tr2nS2C- 

tion" so t.b=; ir will zzz;lv to 23-v zction tzken 
pursuant to 2 Cc,mmission 2u:norizition !Unon 
whlih these cor.diTions 2re inzosed”. 

( EY.$QS~S Edded) 

The I .C.C. report in ?inznce Docket Ko. 2$?Cg6 (Oregon Short 

Line III)conditions stzted: 



2s : 

used in the Oregon Short Line III coniitions alsc exzeza ko ~~~~0~s 

date of s2le. 

Eccept and consider 2s a przrno.mt fzct the basic concept cl Employee 

Trotection .dg;reements CT ?:rot;ective Cor,ditiors izgosed by i;ie Com- 

mission 2s king designed 2s the terms indicate, to provid2 grotfc- 

tion to employees .zgzinst adverse eff2ct.5 flo:rir.,r from tr2.5sactio:s 

2;ithorized by the interstate Co:~nerce Coz-iission. 

tier? for eligibility for "dismissed 2.~cloy2-e" or "diS~l2C2? er.plcv- 

employee” or "displaced employee" strhs thzt they hold em?lojrr,ent,, 

rights on D&3G on date of szle. 



The &arties by their res?ectlve written sut~,issions 2re in 

2,-reezen L i thzt t,h.2 qu2sticr.s concerning the Interpetztion of the 

lzngu2ge of S~C$~OF.S 5 2nd 6 02 .krtic12 i 2~2 %eyor.d the juris- 

diction. of this Arbitration 32ne1. 

Thus the issue $2ced before this .Lrtiitratton p2nel with res- 

pet to a deiermination of displ2cenent 2nd disni~s~.l allowance 

is moot. 

R.L.E.A*. ISSLE IV 

R.L.E.A. requests th2 Arbitrztion p2nel to determine whether 

the Carrier ~23 consum2t.e the sale of n2rrc\y g2Ug2 line foilo~~i~g 

Lie "decisicr." render2,5 by this Arbitration ?2?,el. 

32rnission of 52' -e ~2s gr2nt2d urder I.C.C. FFr,ance llccket No. 

29096. To 2sk the arbitrator to n.cllify s~dcl". s2le would be tZ~t2- 

!Tlou~?t to askin- For z~ninistrative review of the 2Sove I.C.C. 2ction 6 i 

vrhicj is jeyond the authority of ~~1s arbitrator. 

;nust be corxtrued to potect the interests cf tie employees until 

such time 2s the mandatory provisions of AI-ticle I, Section 4 2r2 

ccxluded: 



"z:ach tra.r,saction v:5ich "ax resillz in 
2 disizics' or disD1acecer-i: 01 2:no! ees 
or re2rra. ,ement 0: the forc2s sh.kL >TO- 
vide iOr the selection of ~CTCES frcn 211 

( eaph2sS.s zdded 1 

the parties have jointly 2greed ~5 remove from the ju--is- 

diction cf this ::.rbitrEtion panel and rEz2nd to the CoxG.ssion for 

decision the issue concerning the *ar22rrmgerner:t of t?.e fcrces" . 

issues does not Set aside the binding zp~lice<ion of Article I, 

Section & (b) therefore: 

"No change in operations, services, f2cili- 
ties or equipx2nt shall occur ~:r.Sil after 
2.~. Egreei;l.enT 1s rE2ched cr decisicn of 2 
referee has been rendered". 

dated January 9, 1981 
at San Frzncisco, Calif. 


