


Pursuani to the procedures ssi feor<h in Articls I, Sectiion
¢f the Oregon Shortline III conditicns the Denver & Rio Crande
sstern Railrcad Comypeny on Mey 5, 1S80 reguested ihat the

to resolve cerizin

"some ©f 2 issues in dispute zrs whether or net
the COrzgon Short Lines III conditions reguire....”
I Duranzgo & Silverion Narrow Gauge Railroad Company 10

to emplovees of the Narrow Gauge
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(27 of fer employment o employzes hclding posi-
tions on Narrow Gauge Line on date of trens-
zction {date of sszle).

T The Denver & Rio CGrande Western Zallrczd Ccmrany em- -
' ployeses z2s a condition pzramcunt for ceonsideration

for eligibility for "dismissed employess™ or dis-

placed employee stiatus to hold rositicns on Narrow

Gauge Line on date of transzciicn (dats of sale).

ITT The Denver & Rio Grande Western 2azilroad Company 1o
determine “"dismissazl allowances" or “displacement
allcowznces" earnings during the lzst 12 monihs pre-
ceding date of transaction (date of sale).
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Initizl Arviiratien near INES wels leaw wii woloiivua
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.at Denver, Colorado. A.L.E.A.'s position was .itizlly

— -

orally during the hearing. On December 19, 1680 X.L.Z.A.

ted jssues in writing and presented supporting argument.
izsues raised by R.L.E.A., are as follows:

n panel have the Juris-
I, Secticn & of the

1. Does the Arbitra
LT e

I conditions ©c dezer-

e

U

ti
diction under Arti

Qrezon Short e
mine whether
Dceket No. 296
%)

r ¢f the ICC in Finance
1ires the D&S, as well
the Oregen Short Line

hzve the jurisdiciion under
tion 4 of the Qrezon Shors

ions to determine that onl
yees who are actively employ-
ed on *hn D line on the date of sale, or

who are "DU"“Eu' by such a&n employee, are

-

"protected” emplcyees under the Cregon Short

ILine III conditions®?

.
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3. Doces this panel have the jurisdiction to in-
terpret the lznguasze in Ariicle I, Sections
5 (2) and 6 (2) defining displacenent and
dismissal zllowznces?

L, Can the carrier cconsummate the szle cof the
narrow gzuge line once a decisicn is renderesd
on the above, or must an implemeniing agree-

ment or arbitrazted implementing arrangement
te reazched before any chenge 1s mzde in opera-
L’OWS, services, facilities or eculipment?

On December 29, 1680 D&RG filed 2 lettier with the Ar

panel protesting R.L.E.A.'s late filing of it

contends the four issues presented there zre not timely. or

sented within the time provided and resguired by Oregon Shor

TI1I conditions and should ncti be considered by the Arbitra
panel. On December 31, 1980 D&RG filed a brief in resoons
issues presented by the Railway Labor Executives' Associzt]
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BACKCGROUND

The Durango & Silverten Railrcad is 2 435 mile narrow gauge

line cwned and operated by the Denver & Rio Crande Western Ralil-

road Cempany (D&RCG). The Inierstazie Commerce Commission by order

issued on January 16, 1680 granted the Durango & Silverion Narrow

Gauge Company the right to acguire and to operate the narrow gauge

=3

(Finznce Docket No. 290¢6).

Commission Order imposed the Oregon Short Line
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tive conditions, the cost of which is to ©te borne Dy D&RG.

II CONDITIONS,
CTION &

OREGON SHORT LINE I
ARTICIE I, SE

NOTICEZ AND AGREZMENT OR DECISION, -—-(a) Zach
railrecad contemplates a transaction which is
subject to these conditions and may cause the
dismissal or displacement or any employees,
or rearrangement of forces, shall give at
least ninety (90) days written notice of such
intended transactions by posiing & noiice cn
bulletin boards convanient to the interested
employees of the railroad and by sznding re-

(N
(

}

'.

gistered mail notice to the repres:nuat;ves
of such interested employvees. Such notice

shall contain a full and zdegquate statement
of the proposed changes 1o be affec
such transaction, includinzg an est
the number of eTpIOyees or each clas
ed by the intended changes. Prior t
summation the parties shall negotiat
fellowing manner:
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T forces frcm all
on a baClS accepted &s &pTr
ticn in the pdr*lc“lar case an
of ennloyeas mzde necessary oy T

shzl1l be made on the basis of an
decision under this section &, I
of thirty (30) dazys there is z fai
gree, either party to the dispute
it for adjusiment in accordance w::h zr
ing procedures:
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(b) No change in cpera
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The narrow gauze wailroad (D&S) is cperz~-° ¢n a seasonal

tasis zs a2 tourist ztiiraction from appreoximziely lay 30th thru

the month cof September. During the talaznce ol ine year the
Railroad's cpera=s s are closed down.

Employees who work on the narrow gzuge lins (D&S) hold sen-
iority risghts on the D&RG. Ezch year when the opeératiions commence

on the D&S various positicns zre filled from inhe ranks oi the above
employees. During the off season z smell forc:s ls empleyed on a
year-round tasis engaged pr ipally in maintenznce service,

The Durengo & Silverton Narrow Gauge Razilrozd Compan
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served 2 written notice under &riticle I, Seciicn & of the proi
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cenditions.,
The Denver & Rio CGrznde Western Railrcad served such ninety
(90) day notice and the D&ARC and representatives of the employees

met eand attempled To negotiate an egreement with respect to the ap-

propriate application of the terms and conditicns under the employs
protective conditions. The parties failed tTo rezech an agreement an

D&RG reguested the National Mediziion Board 1o zppoint
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rrovided for in Ariicle I, Section 4 of the Cregen Short Line I1Z
conditicns.
On June 13, 1680 <the Railwzy Labor Exescusives' 2Associztion

filed 2 complzin

junctive reliefl seexing to have the Durange & Silverton Narrow Czuge
Railroad Company enjolined f{rom consummailing ithe itranszction zuthor-

ized by the Commission unless znd until D&SXNCG complies wiih Article

I, Section 4 of the conditions which were imzcsed Dy



Answering briefs ere filed oy th

11
]
(1]
I+
[$4]
3
[
T
93]
o
P
92}
o
o
o1

Ccebher 2L, 1G8C a2nd the D&RG on OczoTer 24, 1C80., E. L

7ilad 2 reply orief of complaint cn Nevember 24, 1980, This com-

clzint is presently pendinz before the Cecmmission.
The a2bove chronology of events 1s set Iorth since the cenm-
2lzint Tiled by R.L.Z.A. &nd now talorz the Commission 1s in sub-

+

stznce the sazme issue as that identiiiszd zbove &s D&RG lssue I

DISCUSSICNS OF ISEUZ=S

I. The guestilions raised Ty D&xCG's Issue No. 1 13 penc-
ing befcre fthe Commission., The stztus arnd dispeositicon of this
issue 1s discussed in the decision below,

I1, The gquesticn rzised under Issue I atove Dy D&ERC in-

volves two separate 1lssues:

(a) Definition z2nd avrlicevion c¢f the
term "transaction".

(v) Status of emplcoyees sudjisct to the
conditions cn date ¢l "iransaciion”
{date of =szle),

ship) and dees not apply to changes In cgeraticns, rearrangenent

e

work forces, "eic" which may come aboul sutszguent o date ¢f

The R.L.E.A. contends the languzgs 2 used by the Commissicn

ining the term "transaction" which rezds: "Any aciien itzXen

h

n de

tte

nursuant to authcrization of this Ccomissicn In which these cendi-
+ions have bpeen imposed", calls for z Ttrosler interpretazion an

application..



The seccnd guasticn ralsed under D&RT issue IT azbove is the

(@]
(@)
b
L1
3
ck
|-
@]
e
(9]
9
)
R*)
=)
G}
i
o
w
ct
t
5
j)
b}
O
9!
.
i
cf
IJU
O
3
ke
W
H
o
3!
[
[
8
ct
Hh

or considerza<ion
Tor eligibility of "dismissed empleyess” and "displaced employees”

sta<tus, tc hold positions on Narrow CGzuge Lin
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hese employees gualify for protecilon under the condi-

cl

rlzced by
tions. As stated the D&S operation is sezscnal thus 1 the daie of
"transaction; as interpre<ed bty D&RG fzlls at the Time ¢ year when
the operation is closed, (in this casez it is anticlipated to be
Januzry 1G681) =21l seascnal employees who cconstiiute the greater pars
of the work force will neot come wiihin the designatic
employees.

R.L.E.4. contends that for this iroiirziicon pEnel to zgree 1o

4
9

on of the clear intent of the Commizsicn., R.L

b

the authority of this panel to alter the conditicns &s ordered by
the Commission.

III. The question raised by D&RG's Issue III relates to the
pesis of determining compensation du;ing the lzst 12 months precedin

date of transaction (date c¢f sale).



DERG cONIZNGS TNET N8 L2 wbewiis vSev sonmes o oo oo _
ccmpensation foro "dl. .ssed employ=2es™ or "dls  :ceg eatloyese” be
cailculated cn compensaiilcon recelv by tThe empldyee during ihe
lzs% 12 months creceding the date cf szle,

R.L.Z.&. coﬁtends llcwances zre Lo bs calcul=zizd Dy using
tctal compensation received by the employze dwuring the lasi 12
months in which nes performed service rtreceding the dzwe oI hisg
displacement c- dismisszal,

. E.L.E.A, Turther zlleges that this Arbiiration tanel esta-
blished pursuant to &riicle I, Seciicn & does not have the juris-
diction to inzerpret <he language of Article I, Secticns 5 and 6
of the proteciicns as thls authoriiy is delegeted {0 the Seciion
11 committee

Iv. R.L.Z.4. in crel hearing on December 10, 1980 znd Iin
their written submissicn of December 19, 1680 submits:

Can the carrier consummzie the s=lig ol the
narrow gauge line once & dscision 1s ren-
dered on the above, or must an imolementing
agreement cor arbitrated imslementing arrange-
men=t be reached btefore eny chzngs is nadg in
overations, services, facilities or sculpment?

V. By lztter deted December 2%, 19380 D&:G trotested azein
the panel's zceceptance of R.L.E,A.'S wriiien Swinissicn on lissues
zand arguments, the conisniion being tiat it is untimely andé vio-
letes the tims limits ¢f Article I, Ssciicn 4. X,L.Z.4. during
oral hearings on Decemtsr 10, 1280 prszsented 1n sutsiznde iths sane
issues and pcsition. Ko objection or proiest wzs enisred by D&RC
a2t <he Decemter 10th proceedings. Thz azrbiiratcr cconcludes the
written sutmissicn of R.L.E.A, dated Decemter 13, 1820 and D&RG's

eply submission dated December 31, 1%80 zre properily pefore the
arbitrator fcr consideration.
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be noted the term "trarszciion" was first used

the Commission in the New York Dock Fy. concditions,

The

g4 (z2d Cir. 1679) in discussing the definitionzl preovisions con-

tained in

Cour

the New York Railway conditions stated the followin
"although this definiticn hes no preciss an-
cestcr in either the "New Orleans conditicns"
(25 clazrified in Scuthern Control II) or in

the appendix C-1 conditicns, it is cleszr Irom
the definition, %that *he zcal which the I.C.C,
nz2d in mind was encempass:¢ in 1ts desfinition
of "traznsaciicn™ the same situatlions that were
within the parallel "cooriination” employed in
the admitted Dblue print Zor 2ll current enploy-
ees protieciive packages, The WJZa. ws <o not
believe that this gozl is Teyond the siatutory
zuthority conferred on the I.C.C. in fornmula-
ting employee proteciive conditicns pursuant o
LY USC Par. 11347. Nor Zo we besliszve that the
I.C.C."s attempt to achisve this gozl sirays so
fer from the mark that ths tsrm “Iransactiion"
needs any redefinition Ty us”.

+ in New York Dcck Ry. vs United States 600F 24

=



The

York

in

defines

"ecoordination”
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Dock

in it~ repor Docke

Railway) si.ied:
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is intended
ECLlOn o7 Sec-
H"trznsaction”
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mo ulDTl

"Since Article » Se
te incorporat
tigns'4 znd 5 of

should be rede f;ned

tiztions and arbiiration

in the same situation as dees the

nztion" We 2lso note tha<t the oroad defini-

tion is necessary in the type “ransaction
. il

-

~
term

for which approval
Par, 11343 et seq.
gally zffecting the ¢

Lilw ™
dzte

o3 B

thzn
+0 OUTr aDpprovael
et cetera,
ces Shou’d be

=S ctloﬂ Vet
co“Q07*0¢uwon
n ll unnse

D

o
s

[¥)]

-

u

3 [~k

1T o
< |3

[(H
®
n

L

|_l
Lo [

0
110 ]l

oo
o]
L07]

T ot
O {

o i3

b
m H
]J
1
b
D
[0)8]
QO
Qe b
I.\J J
ks ﬂJ
< b
[wH
ct O
Z'J‘,J
m
o

']

.
m

o
}..
<

.
¥

"eoordi-

Q|
s (ol
I |l [ (D

H

3 1~
cHTE 1= 3wy

)

£lgldlear v o [
o Foll TE1 b i I ST 15
cHF | o o - it

e O |0 L ot
0200 |l {1+ & H4fctfct

ol s H

jo 3l s
o ln "

R GRS
(n =

Y eH]O

)]
Nilck]ctp
®]O

N |t |0
[
BIIe]IEN
IJ.

'.J\ 1_!- '._l-

v
ol
o)
M=
Hd oo
4
52 1) RO IR

3
Wi |O

PN YW S

~inznce Docket

t

bt
i
e

O 0
H ook B4 el

"The term
1 (2) wh
articls
visicns
"coordéin

H
e W
.0 9 3

D )
S s

O

:j—

|-

3

[l T o B

ot O
o

(@]

pi S B

fu

ct
i

11

Ry b=
ok Vo A

o L@ o
SR AV B (VI 4]

oo o
|.J.
o 't

v
[ TRV -~ T
ctr (M

o e
—
ck H- (L O 0

ct U =

{730 e B I
n

m

N IJ'

StV JRR VIR AV S MY

g

ck *
ct

m
O S E Py W

O kYt O RO
d ek 0

e e
D cl- D
=

0 w3
(=D :j

)

L3

t

300 e
O
5

b (D

e

5
n

n ck ®
M -

h N

[ ERLRS
< W
@

No. 290%& (Qregon

o

H

o
i

O 3d
+o 3
m
]
9]

O30 DD

@]

q

=

Q
O

P IE
Mol ot
Y]

#

e (SR U

©

-

<

,
)
I

Wl @ 3 01 53 @ D
BRI RIS NG e e a
o
I W0

—~ L O

Sl o

ct [

[{ARIVEN

=lel

|| €

(4]

'y [‘\) =t 1-1+
b

[¢RIVENY

(@)
o
O

M [nin
*

.
v

310
=
R Rt e I

~~{ct

N0 030 !
Sletftb'eg O 3 7 O o+ @

O el o I
ct|55 Jo
T O

] [ct
N Te RTC N )]
a’(+h

Ny

:‘j |}
o
ol

9|

0
b

v
o.
(9]
41
.

cmphasis

Y
't
[44]
{3,

as used in WJP&,

m
F
Q
<

t No. 28250 (New

(971
33
O
D1
ct



The term "time of coordination" 2s used 1n Wdrh 1s G&I1l

fu
n

the period following the elfective dave of

a coordination during which changes ccnse~

cuent upen coordination are being made el-

Tective, as applying to a rzriicular employ-

ee, 1t means date in szid reriod when zihat

employee is first adversely alfected &s 2

result of szid coordinaztion”.

BEased on the above it 1s clear thztv the Term "Iiransacilon” as

used in the Oregecn Short Line III concitions alsc exisnd to zctions
tzken pursuzn: io the I.C.C. order at z dcate later than the iniztial

tionn to emplovees against adverse eflscis flowing from transactions
zuthorized by the Interstate Commerce Commission.
The arbitrator finds; as 2 conditicn zeramcunt for considera-

ty for "dismissed en pT vae" or "displaced employ-

zv21il themselves for considsration for eligibiliiy for "dismissed
employee" or "displaced employee” siztus that they hold employment ),

rights on D&RG on date cof szle.



The parties by their respective writien submissions are in

is moot.

.L.EVA, ISSUE IV

R.L.

L))

L&, reguesis the Arvitration panel to deifermine whether
the Carrier can cconsummate The sale of narrow gzu
the “"decisicn™ rendered by this Arbiiration ranel,

Permission of sale was granted under I.CfC. Finance Docket No.
290%6. To ask the arviirator to nullify such sale would De itanta-
mount fTo asking for administrative review of the abeve I,C.C. acition

which is beycnd the authority of this arbizrztor.

Notwithstanding, Article I, Section & (b) which provides;

(o3} "Wo chanzes in cperzticns, servigces,
facilities or eguirtment shall occur uniil
afier &n a2zreement is reached or 2 deci-
sion of 2 referee nas been rendsred”,
(emphasis added)
must be construsd to protiect the interesis ol the smployees until

N

such time as the mandatory rsrovisions of Article I,
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concluded:
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jssues does not set aside the bindin

Zzch fransacition which &

2y resulv i
2 dismiss’ or displacement of empl- ees
or rearra. _ement of the forces spa. 2ro-
vide for +he selection of forces from all
employees involved on a basis accepted 85
apnarsorizte for applicziion in the pErel-
culzr czse and env assignment of emvlovees
mAecE meEcesSsarv ov the trznszction snall be
mace on the Dasis of an agrzement or ceci-
sicn under tThis Section &

The parties have jointly agreed <o remove Irem the juris-

n of this Arbitration panel and remand fto the Commission Jeor
on the issue concerning the "rezrrangement oi the fcorces”.

the mandzte of Article I, Secticn 4 can not be resolved Dy

"decisicen” cf this arvitrator.

The arbiirateor finds . the "decision” here rendered on-other

g applicaiion of Article

Section L& (%) therefore:

"Ne change in cperaztions, services, facili-
 ties or egquipment shall cccur until after
an zgreement is reached or decislcon of 2

referee nas been rendered"

dated Januzry 9, 1981
a+ Sapn Francisco, Calif.



