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TRANSPORTATION COMPANY

Members of Arbitration Committee

Fred Blackwell, Chairman/Neutral

W. B. Barwell, Jr., Brotherhood Member
B. E. Simon, Carrier Member

STATEMENT OF CIAIM

Claim of the General Committce Brotherhood of Rzilrcad
Signalmen, on the Chicago & North Western Transportation Company,
that: ,

(a) Carrier is in violation of the Oregon Short Line
I11 Protective Agreement, as it has failed to compensate lMr. Doug-

las Prentice his protective rate of pay starting Januarvy 1, 1283.

(b) Carrier now be required to compensate Mr,

his protective rate as required by the Cregon Short Line III
Agreement. (Note: ‘'"Oregon Short Line III" refers to an Inte:-
state Commerce Commission Decision effcctive February 9, 1979 ¢n-
titled Oregon Short Line Railrcad and the Union Pacific Railrcad
Company - Abandonment portion Goshen EBEranch between Firth and
Ammon, in Bingham and Bonneville Counties, Idaho.)

Prentice

-

OPINION

I. NATURE OF CASE AND [URISDICTION

This case arises under the Oregon Short Line Protective
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Conditions granted by the ICC in Docket No. AB-36 (Sub. No. 2), |
360 ICC 91 (1979), which were applied to the Carrier's abandonment -

of trackage between Mile Post 1&7.9 near Eland, Wiscensin, and

3 .
; |
Mile Post 256.0 near Rhinelander, Wisconsin, ICC Docket No. AB-1

:
k r

(Sub. No. 136).

The parties established the herein Arbitration Committee
under Section 11 of the Oregon Short Line III Agreement, and
framed the herein issue ;eferred to in the Statement of Claim.

A hearing on said issue was held at the Office cf the
Carrier, Chicago, Illinois, on June 12, 1984, at which both par-

ties presented written submissions and oral argument on the case

i
to the Arbitration Committee. Accordingly, the matter is properly|

]

before this Committee for determination under the aforecited pro- |
tective conditions. ’ E

L

’ IT. FACTS

i
’ .

There is little or no dispute about the facts ol this
case.

Claimant Douglas Prentice, with a hire date of January
2, 1980, was the incumbent of a Signal Maintainer position at
Warrens, Wisconsin, immediately prior to the Carrier's August 1982
abandonment of about sixty-eight (68) miles of track between Eland;
and Rhinelandér, Wisconsin. In connection with this track zhandon-
ﬁent, whichlwas subject to Oregon Short Line Railrocad - Abandon-

ment - Goshen Branch, ICC Docket No. aAB-36, the Carrier abolished !
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a Signal Maintainer position at Rhinelander, Wisconsin, which was

held by Mr. J. Lapcinski. Mr. Lapcinski exercised his seniority

to displace Mr. Foreman, the incumbent of a Signal Maintainer

position at Eau Claire, Wisconsin. Mr. Foreman, in turn, dis-

placed Claimant Prentice from his Signal Maintainer position at

Warrens, Wisconsin.

Claimant Prentice then exercised seniority to take a

position at Proviso Yard in the Chicago area. He was afforded

moving expense under Section 9 of Oregon Short Line 111 for his
move from Warrens to Chicago; and he worked this new position at

Proviso from August thru December 1982 without any wage loss as

compared to his former position at War: ens.

In late 1982, as a result of a decline in business, the

Carrier abolished fifty-nine (59) jobs in the Signal Department.

v

L toe

W)

Claimant Prentice was' among the junior Signalmen working
—

5

time and he was not able to place himself on a retained pesitic

&)

Llo.

Thus, he was furloughed effective January 1, 1983.
Claimant Prentice made claim for a protective allows

under the Oregon Short Line Protective Zonditions

has been denied. The matter has been <iscussed but not

by the parties, and this case resulted.

ITI., POSITION OF THE PARTIES

~The position of the Organization is that the Claimant's
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initial displacement from his Signal Maintainer positicn at War-
rens, Wisconsin, due to the rail abandonment in August 1982, ren-
dered him a "displaced employee'" and thereby entitled him to a pro-
tective allowance under Section 5 of the Oregon Short Line pro-
tective provisions (displacement allowances); that once this en-
titlement came into existence, such entitlement could be ended

under Section 5 only by the Claimant's resignation, death, retire- |

ment, or dismissal for just cause; and that his dismissal in Jan-

o B

uary 1983 served to modify his status as a "displaced cipicree”
to that of é "dismissed employee', thereby entitling him :to the l
monthly protective allowance provided in Section 6 of the Oregon
Short Line III (dismissal allowances).

The position of the Carrier ti:at its denial of the claim
for a protective allowance is proper bc:ause the Claimant's fur-
lough in January 1983'was the result of declining eccromic condi-

tions, and not the result of the track zhandenment. In these cir-

cumstances the Carrier asserts that the Clzaimant does not come

within the definiticns in the protective condi

T

ions respeotlng i
the terms "displaced employvee" and "disiissed employee' and con-
saquently, he 1s not entitled to the c¢cl:imed allowance due to be-

ing a displaced and/or dismissed emplov.2.

IV. PERTINENT PROVISIONS FRC!M ORECOK SHORT
LINE ITII PROTECTIVE CU'.OTITIONS
The provisions from the Ores - U“hort Line IIT Trotective
Conditions which govern this dispute, ¢ « follow:

-l
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"1. Definitions - (a) 'Transaction' means any action taben
pursuant to authorizations of this Commission on which these pro-
visions have been imposed.

(b) 'Displaced amployee' means an employee of the railroad
who, as a result of a transaction is placed in a worse position
with respect to his compensaticn and rules governing his working
conditions.

(c) 'Dismissed employee' means an émployee of the railroad
who, as a result of a transaction is deprived of employment with
the railroad because of the abolition of his position or the loss
thereof as the result of the exercise of seniority rights by an

arployee whose position is abolished as a result of a transaction.

(d) 'Protective period' means the period of time during which

=

a displaced or dismissed employee is to be provided protoction hara-

Liz.

under and extends from the date on which an emplovee ic displaced

or dismissed to the expiration of 6 years therefrom, provided, bum-

ever, that the protective pericd for any particular eplicree shall
not contimie for a longer period . llowing the date > was is-

placed or dismissed than the period during wnich such ciployes was

-

in the employ of the railroad prior to the date of his displacuront

or his dismissal. For purposes of this appendix, an <=mlovee's

length of service shall be determined in accorcance with tha pro-

visicns of section 7 (b) of the Vashington Job Protection fuoreamnc

N S S S R N

[ N

of May 1936.
X & %
5. Displacement allowences - (a) So leng after a

amployee's displacement as he is wsble, in the nommal wxorcise of

PY'S N I

|
|

|
!
|
i

his senjority rights under exdstirg agreenents, rules and practices,

to obtain a position producing courensaticn equal to or cxce=ling

the compensaticn he received in the position from which he s dis-

placed, he shall, during his protective pericd, be paild a monihly

displacement allowance equal to the difference between the munthly
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compensation received by him in the position in which he is retain-

ed and the average monthly compensation received by him in the
position from which he was displaced.

Each displaced employee's displacement allowance shall be de-
termined by dividing separately by 12 the total compensation re-
ceived by the employee and the total time for which he was paid
during the last 12 months in which he performed services irmediatel-
preceding the date of his displacement as a result of the transact-
ion (thereby producing average mcntl:lly carpensation and average
vonthly time paid for in the test period), and provided further,
that such allowance shall also be adjusted to reflect subsequent
general wage increases.

If a displaced emloyee's compensation in his ro*-insd posi-
tion in any month is less in any month in which he poorfcrms work
than the aforesaid average compensation (adjusted o coflect sub-
sequent general wage increases) to which he would have boon cnri-
tled, he shall be paid the differ.nce, less campensaiion for tima
lost on account of his voluntary shsences to the extons thvit he is

not available for service equivalint to his average rcariily time

auring the test period, but if in his retained positicn he works in
ary month in excess of the aforesaid average monthly <= ~uid for
during the text pericd he shall be additionally componsated for
such excess time at the rate of pay of the retained position.

* % %

(c) The displacement allowance shall ccase pricer o the ox-

piration of the protective period in the event of the displaced
amployee's resignation, desath, retirerent, or dismissal for Susti-
fiable cause.

6. Dismissal allowances - (a) A dismissed wrplevez chall te

paid a monthly dismissal allowance, from the date he is deprived of

employment and contimiing during his protective period, eguivalent
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to one-twelfth of the compensation received by him in the last

}.'-J
I

“months of his employment in which he earned compensation prior to

the date he is first deprived of employment as a result of the
transaction. Such allowance shall also be adjusted to reflect sub-
sequent general wage increases.

* % %

(d) The dismissal allowance shall cease prior to the expira-
tion of the protective period in the event of the employee's re-
signation, death, retirement, dismissal for justifiable causs wnd.r
extsting agreements, failure to retimm to service after Leing noti-
fied in accordance with the working agreement, failure without good
cause to accept a comparable position which deoes not reguire a
change in his place of residence for which he is fu2lificd and -
gible after appropriate notification, if his recuwmn doos rot in-

= s

fringe won amployment rights of other employees tnder a ol

o]

N

o4 .-‘,L‘.’V\_‘LIﬁg
agreement.,
* &k
9. loving expenses - Amy employee retained in the soivice of

the railroad or who is later restcred to service after baing en-

titled to receive a dismissal allcance, and who is required to

change the point of his employment as a result of the cronr=csion,
and who within his protective pericd is reguired te muva niz plzce

of residence, shall be reimbursed for all expenses of moirg his

household and other perscnal effects for the traveling corinvos

-t

himself and members of his family, including living esponscz Tor
himself and his family and for his own zetual wasge less, not ooosed
3 working days, the exact extent ol the responsibility of tha vail-

road during the time necessary for such transfer and for vens bl

time thereafter and the ways and m:zns of transportaticn to ue

g

agreed upon in advance by the railroad and the affected (umlic. 2 or

his representatives; provided, howover, that chomges in place of
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. |
residence which are not a result of the transaction, shall not be
‘considered to be within the purview of this section; provided fur-
ther, that the railroad shall, to be same extent provided above,
assune the expenses, et cetera, for any employee furloughed with
three (3) years after changing his point of emloyment as a resuit
of a transaction, who elects to move his place of residence back to 1
his original point of amployment. No claim for reimbursement shall E
be paid under the provision of this section unless such claim is
presented to railroad within 90 days after the date on which the

expenses were incurred.'

V. FINDINGS AND DISCUSSION

After due study of the foregoing and the whole record,
it is concluded that the claim is not supported by the I[scts of

record and the cited provisions of the Oregon Short Line Pr

2
-1
o
(]
I

tive Conditions in that the record fails to show that the Claimant
was deprived of employment as a result of the transaction to which
the protective condit?ons attach. Accordingly, the claim for a
protective allowance will be denied.

In reaching this decision it has been recogniced that
the Claimant received moving expenses under Section § c¢f the Cre-
gon Short Line Protective Conditions, to defray the cost of
move from Warfens, Wisconsin to the Chitapo area; and thot this
move was necessitated by the track abarionment in August 1332 and
the resulting displacement of the Claim:nt from the Signal Main-

tainer position at Warrens. However, this moving expense entitle-
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ment accrued to the Claimant under Section 9 of the protccrive

conditions because he was '"required to change the point of his

employment as a result of the transaction' to which the protective .

conditions attach, but not because he was a ''displaced" or "dis-

missed employee”™ as a result of the transaction. More specific-

ally, this entitlement to moving expense is a right that is pro-

vided independently of the entitlement to displacement or dismis-
sal allowances under the Oregon Short Line Protective Conditions,
and the criterion which gives rise to the moving expense entitle-
ment i1s not the same criterion which gives rise to entitlercnt to
a displacement or dismissal allowance.

In other words the Claimant's situation in August 1932
met the moving expense criteria of the applicable proceczive con-
ditions, but not the disﬁlacement allowance criteria; and on the
facts now existing, the Claimant's priocr receipt of moving eu-
penses has no signifihance in assessing his claim for p: =tective

allowance as a result of his furlough in January of 19cl.

Beyond this the central consideration in this casc

ment to protective benefits (displacement or dismissal allcw

is dependent upon the existence o:f a causal connection betweoen Lha
factor on which a benefit claim is based and the transaction to
which the Oregon Short Line Conditions were impesed in ICC Dochac

s S

No. AB-1 (Sub. No. 136), namely the abandonment of track between



2D BLACKWELL
TORNEY AT LAW

129 ROMAN WAY

GAITHERSBURG,

WARYLAND 20879
{301) 977.5000

Eland and Rhinelander, Wisconsin.

Thus the Claimant's furlough in January 1983 would bring

him under the dismissal allowance provisions of the protective

conditions if, and only if, that furlough was the causal result of

the track abandonment. This is made crystal clear by the follow-
ing provisions from the Oregon Short Line Protective Conditions:

"Labor protective conditions to be imposed in railrcad abandon-
ment or discontimuance pursuant to 49 U.S.C. 10203, (formerly
section 1(a) of the Interstate Commerce Act) are as follows:

1. Definitions - (a) 'Transaction' means any action taken
pursuant to authorizations of this Commdssion on which these pro-
visions have been imposed."

(b) 'Displaced‘employée' means an emloyee of the railroad
who, as a result of a transaction is placed in a worse position with
respect to his compensation and rules governing his working condi-
tions.

(¢) 'Dismissed employee' means an emplovee of the railrcad
who, as a result of a transaction is deprived of emlcyment with
the railroad because of the abolition of his positicn or the loss
thereof as the result of the exercise of seniority righits by an em-

ployee whose position is abolished as a result of a tramsacticn.”

In applying these provisions to the facts of record it
is inescapable that the Claimant's furlough was the result of a
decline in business in late December 1982, and not as a result of
the track abandonment in August 1982. 1In conseguence, it cannot
be said that the Claimant "as a result of a transaction” (i.e

the track abandonment) was "deprived of employment with the rail-

~10-
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road" within the meaning of Section 1 (c) of the Oregon Short Line
Protective Conditions. Accordingly, the required causal connec-
tion between the basis of the benefit claimed herein and the trans-
action is not established by the facts of record and the Claimant

is thus not entitled to claimed dismissal allowance.

For a like ruling, see WJPA Docket No. 109, Lighter

Captains' Union, Local 996, I.L.A., AFL-CIO and Erie-Lackawanna

Railroad Company.

DECISICN AND AWARD

The claim is not supported by the evidence of record and
the cited provisions from the Oregon Short Line Protective Condi-
tions and accordingly, the claim will be denied.

BY DIRECTION OF THE ARBITRATION COMMITTEE ESTABLIGHED

UNDER SECTION 11 OF THE OREGQON S T LINE PROTECTIVE COUDITIONS.

/4
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L Fréd Blackwell, Chairman/Neutral . i
<7?§§2,4222¢ﬁ¢%aé%1 /4?2;?é;7, L] e

[
W. B. Harwell, Jr., CE§{/E. Sifon, Carrier Mcrber
Brotherhood Member

August 29, 1984
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