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AUTHORITY 

By letter dated November 7, 1984, the undersigned Arbitrator 

was notified by the National Mediation Board of his nomination 

as Chairman of the Arbitration Committee appointed to hear 

and decide an unresolved dispute pursuant to Section II of 

the Appendix to the Decision of the Interstate Commerce Commission 

(ICC) in Oregon Short Line Railroad Company - Abandonment Goshen, 

360 ICC 91 (19791, between the SO0 LINE RAILROAD COMPANY (Carrier 

or Company) and the UNITED TRANSPORTATION UNION (Organization 

or Union). On Tuesday, January 22, 1985, the Arbitration Hearing 

was held at the Company Offices, Minneapolis, Minnesota. Both 

Parties presented testimony, written evidence, briefs and 

oral arguments in support of their respective positions. The 

record was closed at the conclusion of the Hearing and the 

matter in controversy is now ready for final determination. 

FACTUAL BACKGROUND 

On September 27, 1977, the Carrier made application to 

the ICC for authority to abandon approximately 49 miles of 

railroad north of Baraga, Michigan - Baraga to Houghton, Houghton 

to Calumet and Houghton to Lake Linden, MI. Beginning in 

March of 1978, hearings were held on the Company's abandonment 

request. During those proceedings, Administrative Law Judge 

Fitzpatrick directed those in opposition ,to the proposed 

abandonment (The Union, Michigan Department of Transportation 

(MDOT) and various shippers in the area to be affected) to subm 

proposals ,to.the Carrier for:a~negotiated,settlement. 

,it 
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The Union proposed that the Carrier establish a "Road 

Switcher" assignment at L'Anse, MI. This type of assignment 

is without benefit of initial and final terminal delays, 

switch rules, automatic release rules, car-scale additive 

and doubling rules. The intended purpose of this Union proposal 

was to enable the Company to reduce its operating expenses 

by permitting more operational flexibility. On July 18, 1978, 

both the Carrier and Organization executed an agreement which 

established the "Road Switcher" assignment. 

By final decision dated August 27, 1979, the ICC granted 

the Company authority to abandon only 30 of the originally 

requested 49 miles from Hancock to Calumet and from Dollar 

Bay to Lake Linden, MI. That partial abandonment decision 

was made "subject to the conditions for the Trotection of 

railway employees prescribed by the Commission in AB-36 (Sub- 

No. 2) Oregon Short Line R. Co. - Abandonment Goshen 360 ICC 

91 (1979)". 

The Carrier later again petitioned the ICC for approval 

to abandon the remainder of the originally requested trackage 

north of Baraga, MI. On October 27, 1981, the ICC issued 

a decision granting the requested complete abandonment between 

Baraga and Calumet and Lake Linden, MI. However, MDOT then 

offered to subsidize the train operation north of Baraga for 

one year in the amount of $242,000.00 and the offer was accepted 

by the Carrier and train service continued there. 
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Shortly thereafter, on November 13, 1981, the "Road Switcher" 

assignment at L'.Anse was abolished and the Carrier maintains 

that this decision was made as a result of declining business 

conditions in the 8th Subdivision. An assignment was then 

established to work out of the Marquette crew board. Approximately 

six months later this assignment was also abolished and the 

8th Subdivision north of Baraga thereafter was serviced by 

an extra crew called from the Marquette board on a trip by 

trip basis, as needed, since there was no regularly assigned 

service. On September 30, 1982, the MDOT subsidy expired 

and it was not renewed. The ICC issued a final decision dated 

September 29, 1982, effective October lst, which authorized 

the Carrier to proceed with the abandonment and this was immediately 

done. 

On October 8, 1982, G. E. Warner, Company Director of 

Labor Relations, sent the following 

Chairman J. E. Beyer of the Union: 

Gem Sir: 

registered letter to General 

Enclosed is a copy of the Notice given by the Soo Line Railrocid 
Company of its intention to abandon its operations xcrth of Bnmgc, 
MiChi,-an. By decision of the Interstate Commerce Ci’missicn served 
Sntober 27, 1981, the Soo Line was authorized to aim&n opemtions 
mrth of Bamga, Michigan. By decision served Novl~-aber 12, 1981, 
the Comission postponed issuance of the certificat,z of abaudoment 
because the Michigan Department of Transportation cJ.:DOTl had notified 
the Conmission of its intention to subsidize operat?m of the line 
in accordance with the Interstate Commerce Act and ~Cmmission regula- 
tions relating thereto. ITT a subsequent decision served Febmary 2, 
1982, the Cmmission prescribed subsidy terms, whic;l resulted in MOOT 
subsidizing operations until, September 30, 1982. XXIT has advised 
that the subsidy will not be renewed. By decision ,served October 1, 
1982, the Interstate Comerce ComissCon has author*ized the Carrier 
to proceed with the abandonment. Such abandonment is subject to the 
conditions for the protection of employees as discussed in Oregon 



Sl~l’t L+e Railroad Company - Abandonment Goshen, 360 I. C. C. 91(1979). 

This rotice is sent to you pursuant to the protection conditions 
noted above. under those conditions, you have five (5) days from 
rxceipt of this Notice to request that negotiations be held for the 
p!cz’pose of reaching agreement with respect to application of the terms 
a,:d ccxditions of the protection conditions noted above, and to agree 
upon a place to hold negotiations. If you so desire, we propose that 
nc?Gotiatious be hcId at oti offices, Room 320, Soo Line Building, 
Miti?:eapolis, Minnesota, with the first meeting on Wednesday, October 20, 
1962, at 1O:OO A.IM. Please advise if negotiations are desired, and 
whether the time and place proposed are agreeable. 

By letter dated October 13, 1982, General Chairman Beyer 

responded to Director of Labor Relations Warner advising that 

the Association desired to negotiate an agreement providing 

protection benefits for employees adversely affected by the 

abandonment. The Parties promptly began negotiations and 

executed a Memorandum of Agreement (MOA) dated January 17, 1983 

which specified that the labor protectionconditions of OregonShort Line 

would apply to employees affected by the abandonment and provided 

a procedure for processing their claims. 

Nine workers submitted claims which allege that they 

were adversely affected by the Carrier's rearrangement of 

fJrces in anticipation of the abandonment and/or they were 

directly affected in an adverse manner by the actual abandonment 

itself. The Claimants are: Brakeman B. J. Olds, Jr.; Conductor 

P. E. Olivier; Conductor C. H. DesJardins; Conductor J. R. 

Green; Srakeman F. P. Potvin; Brakeman J. R. L'Huillier; Brakeman 

J. D. Rule, Jr.; Brakeman G. C. DesJardins and Brakeman G. H. 

Haupt. The claims were regularly processed, in accordance 

with both the Oregon Short Line Conditions and the MOA of 

January 17, 1983. The Carrier denied all of the claims that 
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are here in dispute on the basis that said employees had not 

suffered any loss of earnings as a result of the abandonment. 

The Parties on May 25, 1983, met and discussed pending 

claims and the Union requested that the Company certify all 

Marquette employees as affected. The Company responded that 

the operation had not changed except for the amount of mileage 

and asserted that the Claimants would need to elaborate on 

the factual circumstances of how they were adversely affected. 

The Parties met again in January and May of 1984 regarding 

the unsettled claims but both the Carrier and Organization 

maintained their prior positions and no settlement was reached. 

Ultimately, the dispute was referred to this Arbitration Committee. 

CONTENTIONS OF THE PARTIES 

Union Contentions 

The Organization submission contends that: 

1) The Carrier did intentionally divert traffic and 

discourage shippers; 

2) The Carrier did rearrange its forces in anticipation 

of the transaction; 

3) The Carrier did fail to post the "90 day notice" 

prior to the transaction; and 

4) In the handling on the property, the Carrier has 

failed to produce any probative evidence to prove 

that the Claimants were not adversely affected by 

the "transaction." 
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Carrier Contentions 

The Company denies any violation of the applicable pro- 

tective conditions. It argues that the Union has failed to 

meet its burden of proof and that any decreased earnings resulted 

from causes other than the abandonment and thus are not compensa- 

ble under the Oregon Short Line protective conditions. The 

Carrier requests that all claims be denied. 

PERTIXENT PROVISIONS OF 

INTERSTATE COMHERCE COMMISSION 

DECISI9N 

No. AB-36 ( Sub-No.2) 

1. 45’0. ,iE- 3 6 (Sub-Ko.2) reopened to modify the ~?loyee protec- 
ti,ve co?:ditio%s. 

n 6. hplc;ee protective cow-itions to be imposed <%z railroad abandon- 
ments op discontinuances pursuant to 49 U.S.C. 10303 (formerly 
section 1 id oJ^ the Interstate Co,wnexe Act) s;lall be the same 
as t!:rse im)yosed in consolidations, mergers, a& control pro- 
cec,iiig;.; ro’.der 49 V.S.C. 11344, 11345, and 11346 (-formerly 
sectixs 5(Z) and 5(3/ of the Interstate Ccam?erce Act). The 
~~~-~:di;io~~ incl.ude secticns 4 awl 5 of the Washtnyton Job 
Froteziicn Aqrement of 1936 as they are modified in IJew YolTk 
,‘,~,<k -:, J - C,g?ltz*ol - Erooklyn Eastern Vist. 

i’ilze ,sp.xi.+~ic L,cbor protective conditions to be imposed in rail- 
:YJ& aL’ar!dz)~wt OP discontinuance pursuant to 49 U.S.C. 10903, 
.fciwz:xZrl section l(a) of the Interstate Connnerce Act) are set 
,f-c?!,th ir, an Appendix: to Oregon. Theseaare well k~o;rn to the 
Parties ard need not be repeated here.) 
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DISCUSSION AND FINDINGS 

Article 1,‘Section 1. (a) of the Oregon protective condi- 

tions defines ~1wi~‘il~ltL2~1 as “any action taken pursuant to 

authorizations of this Commission on which these provisions have 

been i.nposed.” We find as a fact that the abandonment of that 

portion of the rail line authorized to be effective October 

1. 1982 qun:iL’ies as a transaction. However, the establishment 

of tile “Rc2ai i:.:i:cher” at L’Anse was the result of the mutually 

negotiated ncreament of ths E’arties, dated July 18, 1978, 

and its abolition or discontinuance by the Carrier was 

authorized by Section VII of that agreement which provides 

“Xo thing in this Agreement shall be interpreted as . . . 

i?rohibiting c1he C.arrier from discontinuing an assignment 

::~~:~bli;h~d under this Agreement.” _ We find as a fact that 

tha a’oolition of the Road Switcher at L’Anse ‘&as not a transaction 

::iih~r! the pur.Jiew of the Oregon Conditions. 

G.rticle i ~ Section 1. (b) defines Dispiaced Employee as “an 

+::r,::1?:,. 12 3: tb,e railroad w’no, as a result of a transaction is placed in a 

:;, IL 1” ~~,~,‘\;;y‘ ,.,. ::; :-l-i zesgect to his ccmpensation and ruies governing his 

WoL’kir!. . . . \’ c ;i(i 1 t ~:. Is n s . ,I The key question to be resolved is: 

;:er~z F:YY.z ;ia-~-~anis empl,oyees who have been placed in a worse 

nosit:.:’ :.li.th respect to their compensation as a result of the 

transaction (abandonment)? 

Crucial to the resolution of this dispute is the question 

of barden of proof. The Carrier asserts that the Organization 

has the burden while the Organization claims that the burden 

belongs to the Carrier. Article 1, Section ll., (e) of the Oregon 
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Appendix provides “In the event of any dispute as to whether 

or not a particular employee was affected by a transaction, 

it shall be his obligation to identify the transaction and 

specify the pertinent facts of that transaction relied upon. 

It shall then be the railroad’s burden to prove that factors 

other than a transaction affected the employee.” Prior cases 

have further defined the appropriate burden of proof applicable 

to the New York Dock Conditions,which were adopted in Burlington 

Northern Railroad and also were adopted in Oregon. Arbitrator 

David Dolnick, in a Burlington Northern case explained principles 

which are equally apposite here. He stated: 

“To sustain the cl&m, D?~ployco ,nust show by a preponderance 
of acceptable, clear and cowincina evidence that the Claimant is 
either a “displaced employe” or a “dismissed employe” as a result 
of a “transaction” as defined ix Article I, Section 1 of the Mer- 
ger Protective Agree,nent. Employes must sha, tha;. the Claimant has 
suffered a loss of earnings OP that he has been f:l!~lougl~ed because 
of a “transaction” resulting from the merger. T!ir mere fact that 
the Claimant has, since the merger, suffered a lc.~ of earnings OP 
was furloughed is not enough to entitle him to di.:;:lacement allow- 
ances or to dismissal allowances or to any other ccmpensation pro- 
vided for in the said Merger Protective Agreement. EQ2loyes must 
show that such loss of earnings or furlough resulted from a “trans- 
action” as defined in Article I, Section 1 of the ;!zrger FrotectiLle 
Agreement. In their suhission to this Board, &r;~loyes adnit that 
“adverse effect must be shown by the Organization. Ii But this aa’verse 
e,ffmt must also arise out of a “transaction.” 

“To sustain the claim, Employes must first prc~e tiiat Claimant’s 
displacement or dismissal is a direct result of a “chatlge in opera- 
tions, services, or facilities on the railroad pwsuant to the merger 
authorized by the Connission’s Order.” 

The majority of members of the Arbitration Committee adopt 

the definitive explanation of the pertinent burden of proof 

set forth by Neutral Dolnick in the Burlington Northern case 

as equally applicable to the present dispute. We shall evaluate 

the claims on this basis. 
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A review of the claims indicate that the majority of Claim- 

ants predicate their case on the vague assertion that they sustained 

a “difference in earnings” for October 1982 and thereafter in 

comparison with what they are entitled to receive under the 

Oregon Conditions. The Carrier rejected this on the basis 

that such claims were not supported “by schedule rule or 

agreement”. The mere fact that a Claimant has sustained a 

loss of earnings since the abandonment is not enough proof to 

entitle him to.supplemental compensation under Oregon Conditions. 

There must be some evidence produced which could connect any 

financial loss with the transaction (abandonment). If any 

reasonable probability of such nexus is proved then the Carrier 

has the burden of proving that loss of earnings was due to 

other causes than the abandonment, such as reduced consumer 

demand, Here the Association relies on mere assertion without 

any substantiating proof of a nexus between the abandonment 

and any loss of earnings sustained by Claimants. It is not 

even clear from the evidence adduced that Claimants Potvin, 

C.H., DesJardins, G.C. DesJardins, L’Huillier, Green, Olivier, 

Rule and Haupt actually sustained any loss of earnings for 

any reason during the time periods in question. If any such 

economic loss occurred it constituted a factual matter that 

Claimants were obliged to prove by credible evidence. In addi- 

tion, the Union had the obligation to establish a link between 

any loss and the abandonment. The evidence presented by the 

Organization failed to adequately support its burden of proof. 

We find as a fact that these claims were properly denied by the 
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Carrier and such action did not violate either the Oregon Condi- 

tions or the agreement of January 17, 1983. 

A substantial portion of the claim of B.J. Olds, Jr. is 

based upon Article 1, Section 10 of the Oregon Appendix. It reads: 

. . . " 
10. Should the railroad rear~~~ge OF adjust its forces 
in anticipation of cx t,wnsaction with the purpose ok effect of 
depriving an employee of benefits to which he other&se 
would have become entitled under this appendix, this appendix 
wilt apply to such employee. 

Mr. Olds, a Brakeman, claims that during the months of November 

1981, January 1982, February 1982, March 1982 and April 1982 

his earnings were less than what he earned in the same month 

one year earlier. To succeed in such claim, this Arbitration 

Committee must be convinced that the Carrier rearranged or 

adjusted its forces in anticipation of the abandonment which 

later occurred, on or about October 1, 1982. The weight of 

the credible evidence presented fails to support such a 

contention. During the period beginning about October 27, 

1981 when the ICC conditionally approved the abandonment request 

and the MDOT furnished the subsidy, the Carrier made strenuous 

efforts to create economic viability in the trackage north 

of Baraga, MI. The Company presented persuasive evidence that 

inadequate revenue resulted from its bona fide effort to revive -- 

this geographic segment of train service. Unfortunately all 

efforts ultimately were unsuccessful. The claim of B. J. Olds 

is predicated on the unproven assertion that the activities 

of the Carrier during this period were motivated by an anticipa- 

tion of abandonment. No proof was offered to supFort this 
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theory and the Arbitration Committee cannot assume that the 

activities of the Carrier had the purpose or effect of depriving 

Mr. Olds of benefits to which he otherwise would have been 

entitled under the Oregon Appendix. No proof was offered by 

the Union which would establish that such a plan or scheme 

existed. 

With regards to Mr. Olds' claim for lost earnings after 

the abandonment, the same principles set forth above for the 

other Claimants are applicable. We find as a fact that all 

claims of B. J. Olds were properly refused by the Carrier. 

A final comment is necessary concerning compliance with 

applicable time limits. Article 1, Section 4 of the Oregon 

Appendix requires the Carrier to "give at least ninety (90) 

days written notice of such intended transaction". In the 

present case an unique fact situation prevailed. The original 

ICC conditional approval of the abandonment was issued October 27, 

1981, but due to the MDOT subsidy, which promptly was granted, 

the Carrier continued to operate the disputed train service. 

After the one year subsidy expired and was not renewed, the 

ICC on September 29, 1982, granted final approval of the Company's 

abandonment request. The Carrier issued the required notice 

October 8, 1982 which was after the abandonment was implemented. 

This delay caused no damage,to the Association or affected 

members of the work force. The Parties negotiated a Memorandum 

of Agreement effective January 17, 1983 which acknowledged 

that the ICC had imposed the Oregon Protective Conditions and 

the MOA also established a mutually agreed upon procedure for 
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processing all resultant claims. Unquestionably there occurred 

a technical violation of the 90 day notice rule. However, 

neither any employee affected nor the Union sustained any loss 

or inconvenience as a result of this delay which resulted from 

an anomalous fact situation rather than a deliberate omission 

by the Carrier. For the limited purposes of this dispute this 

inadvertent infraction will be disregarded but in future situa- 

tions all time limits specified in the Oregon Short Line Appendix 

will continue to remain in full force and effect. 
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AWARD 

The Arbitration Committee by majority vote hereby issues the 

following award: 

1. The Carrier has not violated any of the labor protective 

conditions set forth in Oregon Short Line Railroad Company - 

Abandonment Goshen, 360 ICC 91 (1979) by the denial of the 

claims filed by the employees who are the Claimants in this 

arbitration proceeding. 

2. All claims submitted by the following employees are 

denied: 

Brakeman B. J. Olds, Jr. Brakeman J. R. L'Huillier 

Conductor P. E. Olivier Brakeman J. D. Rule, Jr. 

Conductor C. H. DesJardins Brakeman G. C. DesJardins 

Conductor J. R. Green Brakeman G. H. Haupt 

Brakeman F. P. Potvin 

Pittsburgh, PA 

January 20, 1985 

Impartial Chairman 

k?&i? N<si?- 

w concur 

( ) dissent 
Carrier Member 

( ) concur 
@Q dissent 
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