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Case No, 1 of PL Board No, 7 is

attached for your information in the
event you do not already have it.
Although this was a 2-6-65 Agreement
dispute, we understand that theparties
agreed to submit it to a P, L. board
with Mr, Dorsey as Chairman.
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OPIIIGIH OF BOARD

Statemznt of the Case
4

Pursvant 1o fgreenant of tue parties, execuied December &, 1946,
and in conplience with Public Iaw £9-456 (80 Sta£. 208) - ond. Kules ané
Regulations promulgated by MHational r“ﬂl"bDOD Dooxd, by auvthority of tha
Rﬁilway Labor Act, vs emended (45 U.5.C, 14@u16;), this Public Law Bouwrd
is duly conztituted, | | |

The issuz presented io;

"in what circuuuuﬂﬁ 26, if any, do the rules,
egreny 14nus, 1nucLoI:izﬁ30?a and sevilemenis beltween
the Carrier &nd the Union including Article III of

the L,dldtJon Agrecsant (Case A=7128) dated February
7, 1965 end the interpretziions {therefo daied

Ue
Noveuber 24, 1965 require conflerznce and agreenzni
es a prerequisite to the consolidation of stations <
and/or agency positions et separaie locations,” .

By agreemsnt of the parties hearings were held in Chicago,
Illinois, The parties filed Suomissions and were afforded full opnortun{ty
1o be neard TO introduce relevant ovanencg, 1o preseni oral argument and
to file briefs, The partics waived the filiug of briefs, - ' SRR
The Agrecwant of the partics specifys that:
. ® ., the Board shall continuz in session
wntil the mattor eubnitied to it under this
Agreowant is disposed of, which shall be within
thirty (30) days after date of this Agroement
or within ‘such other veriod. of time as the
partiea othcruire Hay agred, v

By stipulation of the partles, in 1hm courae oi the haurlna, th1a tmnﬁ
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‘which reads:

FRIDGIGS LD CONCLUSIOIS
1. I:av;.,_, cound
On February 7, 1965, the nation'é railroads, represented by tne
HationnlARailway Jevor Conlercnes ond the Eastern, VWestern and Soulheastern
Oarrltr"' Conference Cormitlees und tos Enn]ojer"' Tation al‘Oon.crcn"“‘
Committes, which Erou)s inelvded the Great Norbhern Reilway Company, nerein

called Cgrrier, and the Transportation - Comawnication Employecs Unilon,
herein referred to as Organiszalion, eatered into a National Agreemant,
Mediation Case A-7128, under the terns of which the CmplOJC represented
by ﬁhe five organizations employed oy ihs Carriefa, party Lo the revnenu,
were provided with stabilization in their employrent and many.other bene-
fits under conditions specified, |

Inter alia, th° Fevruary 7, 1965 Avreeuani contains a provision

« o MARTICLE IXX - TPLETNTING ﬂGﬂﬂﬁﬂjﬁTq
gction 1 -

The organizations recognize the right of ihe
ccarriers to make Tecudo“o*¢cal opavra t1oval and
Corganizaticnal changes, and in consideration of

the protective benafits provided by tals Agreementl
the earrier shall have the right to transfer worxk
“and/or transfor :ilu\c~- the ugnﬂut the sysiem
vhieh do not reguire the cvoasing of crafd lines,
The orrantmntwoﬂ signatory horeto shall enter into
such imlltm“ntln\ pgresesnts with the carrier as,
may be necessary to provide for tha transfer and
use of enplo\eea and the allocation or rearrange-
‘mant of forces nade nacezsavy by the conterplated.
~ changa, One of tha puvpnsaa of suwoh inplemanting
- bgreamenls shall b; tu provide a force adsguate
.to at 1ha carrier's require mants.

“'.M_.-e‘ . .
r .

'Page 3 - CARRIER'S EXHIBIT




Soun after that Agre
disegreoment as Lo when Ariticle 117,

egreemonts, Throtuh the prosess of

+

on lloverber ?4, 1965, agreed upon on
purt rcuda*

D NAFOICTE Iﬁi

Tho particn

sienh was erecuied the pﬁrh¢*" found thenselves

R B T O

in
nbctnon 1, mandated "imples2nbing
collective bargLJn¢n1 the parvies,

JntnxarnbdbLna wnich in pertinsat

Vo vhe Agceoment of Fobruary 7,

1969, being not dn pceord o b0 the nuaning and
intend of Ariiele TIYX, Scction ), of that Apree-

ment, have azreend
dnterpratation o
[ .

Y01, Implenenting
. required in thz
involves

from ona

genlord uV

on the following ¢
govera its

(a) Vnencver the

5
tha Lrensix

Vhenzver i

cpromise
spplication:

vrwzmants will be

following situations:

districts or rosiers

o exisied on February 7, 1965,

v proposo"cﬁangv, under

P

“the agreerant in effect prior to
‘Feoruary 7, 1905,

wvould not have

baen permissible without conference

and agreement
of ‘the Organisa

¥ %
- T

VYhen a carcie

. - . oporational
“not require

. .

vith represcntatives
tions M

*

vxkgﬂ a technolojpicadl,

or ur;uulzﬂtlonnl change which does
an dnplanzating agreament, enployes
affectad by such change wxll ba
exercise thalr ceniovity i
existing seniority rules," -

parmiftad to
in econfoviity with
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Hotwithstending that interpreistion the parities herein find themselves
in a dispute as to when en ikplenznting sgrezemant “aay be neczsesary® within
the conterplation of Article T1I, 1(v) of the Movembher 24, 1965

LA

Interpretation, The dispute pertains to "dualization" or 'consolldation®
" of ogency stations~—the rearronging of egensy work abl t7o or rore
-ﬁdjaccnt open stations being servad b& full time agents;‘so that only one
?agcnt ia assigned to the work at the two or more stations on & regzular

P

vt
o2Ang

(&

part~timz basis during his essigned working hours; the conseguene

the abolishient of agent positions the work of which is merged dn the
hdualization"-
II. Position of Orzanization

Tha Organization admits that Carrier by viriue of srviele T1IX,
Section 1, of the February 7, 1965 Agreement has the'contracﬁual rigﬁt
{0 "dualize" egencies, But, it says it may.not do so u;ilaterally when
an implementing agreement is required; and, it poinits to Article Iil,
_Sectioné 2, 3 and 4 of the Agrecment which, when an implemeniing azTos-
ment is "hecessmy", requires (1) notice from Carrier fo_Qrganiéation;
(2). conference and agreewent; and (3) in the absenge of agreemant réferral
10 & Disputes Committee, all within preseribed time limitations. Further,
Organization admits that when no inplerenting agreemant is "necessary"
Carrier may unilateraily effec'uafe.tha "dulizafion". However, the fhruat

of Orzanization position is that "dualization" by its very nature creales

changes in hours, working conditiona, increasad work load and -setiing

e . S . . .
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appropriate rate of pay that maks necessary an inplementiing agroenznt asg
an 1nJangnsubJP condition prncvn mdb to effectuating a "Gualization®
i 11X, Position of Carrief |
Carrier drgun" thats (1) Ariicle IXi of the February 7, 1955
A'fﬂpmﬁnt unJ thn IntﬂrpzotaiLon of Moverber 24, 1965, must be inter~
.pretcd in connzction with rules of the cxistfﬁg Schedule Agreemont;

(2) Carrier's mansgement prcrogative to @bolish & position of ogeat or

crcahe a "dualized" position is not circumseribed by the Schzdule Ao ree-

'
L%

nﬁnu or anJ otncr sgresnant; (3) the historical past prCulCP on the

pfopar j has bezn for Carrier to create a new posiiion and therzalter,

upon request, to bargain with the Organizaiion concerning raite of pay,

-

hours and working coniitions; (4) in.a "duzlization” the contraciual
Arlbhts of the affecued enmployes, on the propsryy, are not impalred;
(5) an implemeﬁtfng agresimant is required by the Februafy 7, 1965'Ag§ee-
ment only to cure some existing contractual or legal.bar to Carrier
‘excefcising nthe right of the carriers to maké ;echnological, operational,
" and’ or*\nizapional changcgﬁ véstqﬁ by.Artic}e 111, Sectiéﬁ 1, of that
Agraemant;‘ | | |
T IV, Resolution

As stated, gupra, Orzanization admits that Article 1il,
.Section 1, of the thruary 7, 1205 Ag .ant ‘vests Carcvier with ths rigzht
10 "dualize" agencies: (1) wnilate raLly, il no 1mnlemn.u1n5 a*rn:mznt.is

"nacess ny""' and (2) if the yartiss reach an impassa as to tha conteul of

6.

11
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a "nocegsary! dnple ﬁenting pgroeciant., after corpllience with Seebion

%)

2

and 3 of that Artiele than vpon resolviion of the differsnces by ihe

Disputes Committea na provided in Scetion 4 of the Ariicle,

befote w3 ius

The loenguoge in Arbicle TIX which gives rise o the dispuls

Section L., "The organizations gl

ignatory nhoreto
shzll entor dnto such Iuplamenticg agrecnenls
with the carrier ns_pay bonnoennzoy o provide
for thz transfer and usz of expl g and wne
allozation or raarrangussnt of forees made
nacessary vy thz conl, ileted change, COne of
the purposes of such inplemanting agreanents
shall bz to pfOV¢du a fores sidseguate to mzel the
carriers requiremenis." (Zmphasis supplied.)

Then in Section 4 vwnich establishes ine jurisdiction of ithe Disputes
t o

Commnitizsa:

my 4 ‘e
.., The issuss_sy

(to the Disp

any _ousstion o . By

pake_the chence i 11 be inad to the

panner of implementing the contemplated change

with respect to thz tranmsfer and use of employees,
ara s

and the allocation or re Jiges
mide nocessary by the contenmplated change.” .
(Enphasis suppl&cd,) P ‘ :

——

be attainad by an implemsnting agreenent.

Note thez like 1an~uﬂge in dboth Scctions 3 and 4 as.to the objectives to

The parties, on Novenber 24, 1965, agresd that the meaning of

ihe phrease "as may be nocessary® as vsed in Article IIX, Section 1, of

the February 7, 1965 Aﬂrﬂaranb is *n*gg QLH§°

EXHIBIT -~ 11
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‘ withuut LOJLE!EHBQ I3

Thig we conerub ns menning thot in dhe obpence of eny bar exisiing

Yihennyor thn

pereoiuant j_y_’l

1955,

vndor _the .

LA ag e mirant ﬂaun
reprosentntives of thoe (.uantzthon
(Erphasis supplicd,) .

prior to February 7, 1945, founded in rules, past practice on the properiy,
. ’ ) ) T D )

conlract or law, an implesenbing agrcamant ig nov nocessary,

1. Rules onﬂ Post Pra“b

In Award No, 1 of Spueial Board of Adjustment No, €03 (January 13,

1965) involving the parties herein sal the right of Carrier to unilaterally

"dualize" sagencies it wzs held:

"fe think it is clea%]" recoznized by
the waight of authoriiy of well-resasoned
Avards of ths Third Division and Specia
Boards of Adjustrant ihat, in th2 absence
of rules or practices ﬁa he contrary,
(and we find nons hexre) whesre the work at
given agency stavions de 11135 10 sueh an

cextient 1hat there is no longer a subsian- .
tial amount of work 1o bz pariormed on a

position at one aco1¢v 10 ntion, such Work

1her 9ﬂcncy 1ocab1on mu»r‘ tnb worx has
sinilarly declined.,’

This we hold to be binding case law. t\at hhﬁvﬁ are no rules or practices

on thiﬂ propa rh» vhich estop Cnrrier fran "dualizing" agencies without
Prior GOuIerenca and ab?“‘mcnt 01 1h pQThlc Indeed from oux atudy

of th= yecord 1n this case wa, wauld cﬂma to the sa ma conclu;10n if the

Page 8 - CARRIER'S EXHIBIT - 11




buring the heering Organizaiibn atlacked Award No, 1 because
it did not appear therein that that Board considered the following rule
of thh 6ch°dule Agrncnﬁnt .
"EIILE 2. Compenzation Mew or Changed Positibns.

(a) Vinen new positions are created for

- wnich rates of pay arc not hersin ectablished,
or existing positions cnureratsd in the wage
gcole are moleriolly changed os to dubles or
conmissions, componsation will be arranged, by
matual ogrcnmonu betwzan the Monagenent aﬂd tae
Organization, in CO“LOFmth with positions of
the same class, or rost similar thereto, on tne

| e seniority district.”

.
L

This argunpnt is without meri{ in that durinu the hearing in the instent

case the Orgenization admitted that it vas the practlcn on the pruaartJ

' . -

for Carrier to unilaterally create new pos ons or mauar‘all chauae the
Pos z

duties of an existing position; then, upon reguesti of Organization the

parties would g; D“at facto confer and agres on "co”o nsation", This

rule and past practice in its inierpratation and application, thereflore,

-do not make "necessary" an implemonting egreemsnt within the cohtemplation_

. of Artlcle IIX, Section 1, of the February 7, Ibéf'Agreement

Ve find that all the leht“ and ent\tlementu of employes vested

" in them by Sche dule Agreement and practice on the properiy are unxwpnlrbd

by Carrier unilatarally effectuating a "dualizaiion"by virtue of Article
IiI, Sectlon 1 ‘of the Pabrua1g 7 1005 Agreement, Therefore, tha rules
and practices onr the propﬁrty do not present a bav to ef:ec»uatln a

vdualization” without an‘zmplemantnug agraamant as a condition pygu dent.

T ~-11




2. Conlraets and Law
Orgonization edducsd no contracts, oﬁhér whan those referred
to horein, relevant and nﬂterial to tne issue presented,
No law was cited by Orgonizstion which estops Carrier from

unilaterally effectuating e "duolization", Ve are cognizant that in gome
states the approvel of o state agency must be obtained before a carrier

can reduce the hours of scrvice at an agency location, Thig is a bar to
"qualization" which must be dissolved with or without an implementing
egreement; it cannot be set aside by agresment of the pariies.

Wle £ind no coniract or law vhich makes an irplementing azreement
"necessary" within the coniemplation of Article III, Seciion 1, of ihe
February 7, 1965 Agreemznt. But, whethzr en implementing agrezment is or
is not necessary there remains ths statutory duty of the parties to barzain
in good faith concerning wages, hours and working conditions as mandate
in the Railway Labor Act,

3. Conclusions
Adjudiecating the question presented:
"In vhat cirewns emées, if any, do the

rules, agrecneants, interpretations and settle-
ments botween the Carrier and the Union includ-
ing Article IIX of the lzdiation Agresnent
(Cuse A-7128) dated February 7, 1965 and the
interpretations thereto dated Novewbar 24, 1965
require coaference and agresment as’a prevequisite

. to the consolidation of stations and/or agancy
’ positions at eeperate losations."




e J*" ﬂ =g mﬂ’ ’EHOU:»E. Loploye. ﬁm’m’}‘ mcms ¢, DE BUT‘"S Carrier @

ve find that Article III, Section 1, of the February 7, 1965 Agreement
requires conference and'agreermant as a prerequiste to the comnsolidation
of stations and/or agency positions at separate locations in the follow-
ing circums'tances:
| 1. VHENEVER THE PROPOSED CHANGE DNVOLVES
THE TRANSFER OF EMPLOYES FRCOM ONE
| SENIORITY DISTRICT OR ROSTER TO ANOTHER,
AS SUCH SENIORITY DISTRICIS OR ROSTERS
EXISTED ON FEBRUARY 7, 1965; AND,
2, WHENEVER THE CONTEMPLATED "DUALIZATION"
WOULD BE IN VIOLATION OF RULES OF THE
SCHEDULE AGREEMENT OR OTHER AGREEMENTS
IN EFFECT PRIOR 70 FEBRUARY 7, 1965;
OR, ,WOULD CONTRAVENE ESTABLISHED PAST
PRACTICES ON THE PROPERTY.

AHARD

‘As per Conclusions set forth in Part IV(3) of Opinion, § DT,

i . : .
. ///,/ d | |
//t f 7‘//! S NRarm
s JOHN H DDP“""Y ‘Chairman

o _/
' /

E >q\1‘—/,(' /';’W’ Ry ;-Au;. - %f.}*u ﬁ/ﬂ:“‘

(“;}"»

o
w--r'f'\ f.{\? -+ T t‘f ‘ {J ‘,l

( TV EIN M*»y*"’/
.’ L’ . - . s
‘ —f ’
Dated at Chicago, Illinoi.s Lhia _.' & Gay of Februatv, 1967
- 11 -
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\SPECIAL BOARD OF ADJUSTMENT NO. 605

FARTIES ) BROTHERHOOD O RAILWAY AND STEAMSHIP CLERKS,
FREIGHT HANDLERS, EXPRESS AND STATION EMPLOYES

TO ) and

I[DISPU TE ) THEA TCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY

Case No. CL-5-W
Award No. 1

FINDINGS:

Special Board of Adjustment No. 605 was established on May 11,. 1965,
by an agreemént of the parties signatory to the National Agreement of
February 7, 1965; namely, those carriers represented- by the National
Railway Labor Conference and the Eastern, Weslern and Southeastern
Carriers' Conference Commitices, and certain of their employzes
represented by Employes' National Conference Commitiece, Five Coopéréting
Railway Laboy Organizations. The Eoard was empowered to hear and
render awards in disputes submitted by the parties in accordance with the
provisions of Article Vit of the aforesaid National Agreement.

The parties here are signatories to the February 7, 1965, Nuational
Agreement and the dispute has been submitted in accordance with Section 3
of Ariicle VII thereof. Accordingly, the Board has ju?isdiction of the parties
and the matter at issue.

The following kas veen submitied by the Brotherhood of Railway Clerks
Jor vesolulion by this Poavd: |

QUESTIONS AT ISSUE':

(1) Ave Santa Fe employes with a seniority date of October 1, 1962
and earlier, who prior to August 1, 1965 were engaged in the
handling of Nationel Carloading Corporation freight al the Corwith

House #1, Chicago, Ill., entitled to protection under the




2
- -

Febwruaiy 7, 1565 Slabilization k‘g'?'ecmerzi?

(2) If so, shall cuploves qalifying jor prolection thereunder ba
rvelturned o the pavroll of the Santa Fe and ceniponsated uccording
to the provicions of Avrticle IV of the Februavy 7, 1965
Stabilization Agrecnent?

Section 1 of Avrticle I of the aforvesaid National Agreemenl contains
criteria and siandards fov qualifying as a prolecled employee so as lo
become eligible for the benefits of job security and profection of work vights,
Empioyec.s so qualifying ave to be velained in sevvice ". .. unless or unlil
retived, discharged for cause, or otherwise rvemoved c;)y natural attrition, '
The term "employee (s)'" as used in this section obviously means a pevsoa or
persons in an employment velationship with a carvier party {o that agreement,

‘ In the light of the foregoing, the veal issue upon which tkis case furns
is whether that group of pevsons described in Question (1) as "Santa Fe
employes'! may properly be trealed at this time as "employees' within the
meaning, intent and application of Section 1 of Article I of the National
Agreement.

The Board finds the evidence of record supports the conclusion that
the employment slatus of these employees wus judicially determined to have
shifted from the Santa Fe Railway Company lo anolker corporation nol party
to the February 7, 1965, National Agreement. This detevmination was a
rvesult of a successful suit by the Brothevhood of Railway Clevlks in August of
1965 lo oblain esiforcerient of its contract of'Fcb}-*ua'TJ 5, 1957, with Santa

spplrca af
Fe and Unizersal Cavioading Corvporation undey which the lalier agreed fto
"lake ovey' these Sania Fe employees then engagcd in freight handling at
ik Becomint

Corwith Warehouse No. 1 if and when Livizewsal Corloading valhev than Santa

Fe decided to pevform thal work on ils own account, On Augusl 6, 1965, the




-3~

U.S0 pisivict Cowrl for Hw Noviliern Distvict of Flinols ol that the

SV

Cllerkead's conpleint ciated « cauce of aclion end enieved an crdey vhish,

|

|

inier alia, enjeined MNational Cerlezding from wilkdvauwing or wmpairing il i
]

|

seitovicy vights of the memiers of the Santa Fe group end from employing
new employees unkil ell employees on the combined Santa Fo-KNational
sceniority roster had been employed by Nalional Carloading, and requived
National Cavloading and/or its sister subs ta‘za?‘y Paada to eniploy those on
the Santa Fe-National ''as needed" with full seniorily righis rms'mpai'red'.

The main thrust of the pleadings and testimm%y of the Brothevhood in
the recovd of the case was that the Santa Fe group of employees was exlitled
as a matler of contractual vight to become employees of Naticnal Cavloading
Corporaiion. The Couvt agreed and, in effect, so found by ovdeving the
employment of those employecs by National Carloading. )

Accerdingly, this Board finds that the order of the Courl constituted a
severance of the employmen! relationship thevelofore existing hetween the
Saxta Fe Railway Company and the affected group of its émpioyecs here
involved. Such severvance is a bar to theiv inclusion as profected employees

coming witkin the purview of Arvticle I, Section 1 of the National Agreement of)

February 7, 19685,

AWARD

The answer to the questions submitlted

is "No',
Iz =
el //////4// //Zzz{/zz.f
-y E Chairinan

- ST
s
e/

"‘7/9/' 14,4: e .-/- A
/f //5/5’,4///(’/ .S ‘k’j




IADCOR MEIGUARS DILUEILET TO ABSD ED, 1
of

SPECILL BOLED OF ADJUSTHEET MO, €03

Thie Averd was mede through grese errcor. The Boerd exceeded its
jurigdictiea by not confining ftself to the ieﬁﬁﬁ eubzitted; by deciding
en lssve not submitted; and, by writicg sn additicnal exception, rejected
by the parties in coniract negotiationz, to the ézisting agresment.,

In addition te erxceeding fts juriediction, &8 sbove set forth,
the Bazrd fmproperly and witheut jurisdictionsl euthovity passed on matter
panding in U.§. bistvict Court for the Kevrthern Dizﬁrict of Illimois,

Civil 2ctionm Ho. €5 € 1199, and improperly feplesented the Court's decisien

to ifneclude matters net before the Court.

There ig no besls in juriedictican for this Avard.

P o . ‘(/ lo_ c )
Januazry 21, 1%b7, / A - SO
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' ' SEI’TE.I.‘IBEB Tery, 1968

| Tnited Sintes Court of Eypeals

o the éehen'tb Eirmit_ e
o Ami SESS%!DH, 1969

No. 17184 . = SO
BroTHERHOOD OF RAILWAY, AIRLINE | -

AxD Steamsurp Crergs, FREIGHT

Haxprers, Express ANp SraTioN Appeal from the -
EMPLOYEES, : . United States Dis-

Appellant, . triet Court for the

o Northern District

-~ of Illinois, Eastern
Division.

v.

Srrciar Boarp or AvnsustMesT No.
605, and Trr ArcmisoN, ToreKa |,
aND Saxta Fr Ramiway Company,

Appellees.J :

Mav 8,1969

Before Durry, Senior Circuit Judge, Kmey and
Swycert, Circuit Judges. S

Swycert, Circuit Judge. This appeal pi‘esents-the issue

whether an award of a board of arbitration created by
private agreement between parties subject to,the Railway

Labor Act is to be accorded judicial reviewlin a federal = =

court on the same basis as provided in the Act for the
awards of statutory arbitration boards. In light of our
holding with respect to this jurisdietional question, we

need not reach the subsidiary issue whether the arbitration’

award_ in this case should be set aside.

L,



17184 2
the Brotherhood of Railway, Airline and

" §tenmship Clerks, Freight Handlers, Expréss and Station -

Employees,_filed 2 petition in the district court geeking
view of an award of a board of arbitration created
by contract and designated Special Board of Adjustment
No. 605, The petition alleged that the award had been
entered pursuant to the provisions of the Railway Labor
Act, 45 U.8.C. % 151-188 and that jurisdiction to review
was conferred upon the court by Section 3, First (q) of
the Act, 46 U.8.C. § 153, First (q). ‘ '

The di : |

of the defendant, The Atchison, Topeka an g ()
Railway Company. Brotherhood of Railway Clerks v.
Special Bd. of Adj. No. 605, 286 F.Supp. 397 (N.D.IIL.
1968). The court held that it was without jurisdiction
to review the award in question and that even if it had
jurisdiction, the pleadings failed to establish any sufficient
ground for review. . '

The controversy which gave rise to the disputed arbitra-
tion proceeding grew out of a complicated bargaining
history. In July 1944, National Carloading Corporation,
a freight forwarder, located its loading operations on a
site served by the Chiecago and North Western Railway
Company. National’s employees doing freight handling
work were transferred at that time to C&NW’s payroll
and a C&NW-National joint seniority roster was estab-
lished which mainiuined employees’ seniority rights with
both companies. :

Althongh this arrangement prevailed during the ensuing’
years, in 1956, affer it became known that National
conternplated another transfer from the C&NW facility
to a warehouse owned by Santa Fe, the Brotherhood
demanded that Santa Fe enter into a joint seniority
roster agreement similar to that which had been in effect
with C&NW. Consequently, Santa Fe, National, and the
Brotherhood entered into a tripartite agreement on Feb-
ruary 5, 1957 whereby the parties stipulated that the
freight handlers then on the C&NW payroll would be
transferred to Santa Fe without loss of seniority. The
February 5 agreement further provided:
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6. The National Carloading Corporation agrees
that in the event the work transferred from the _ .
C&NW to the Santa Fe is returned to National, the
latter will take over the employees then employed .
by Santa Fe in the combined National-Santa Fe , : -
seniority district without loss of their seniority. N .

_ Subsequently, the freight handiers on the C&N'W payroll
were transferred to Santa Fe and performed National’s
dock work without incident until mid-1965, when National
announced that it intended to exercise its right to resume
supervision of this work itself on August 1, 1965, Em-
ployees who had been performing National’s freight han-
dling were informed that they could submif new employ-
ment applications and be considered for employment.
When National did not find it necessary to employ all
the freight handlers previously carried on the joint Santa
Fe-National seniority roster, the Brotherhood claimed
that those not employed by National were still technically
employed by Santa I'e and thus entitled to the benefits
of an industry-wide job protection agreement which had
been executed on February 7, 1965 by the National Rail-
way Labor Conference, Santa Fe’s bargaining agent, and
the Employees’ National Conference Committee, which
represented the Brotherhood. On the basis of a provision
in the February T agreement relating to job stabilization
benefits for “protected employees,” the Brotherhood
asserted that the employees who had not found employ-
ment with National were to be retained by Santa Fe
in their jobs and protected from loss of earnings “until
retired, discharged for cause, or otherwise removed by
natural attrition,” ' ‘

Santa Fe contended that its employment relationship

with the freight handlers in question had been severed

- by operation of paragraph 6 of the February 5, 1957

tripartite agreement by virtue of the fact that the dock

work involved had been taken back by National and hence

the freight handlers were not “protected employees” within
the definition of the February 7 agreement.

Because the parties were unable to resolve their dis-
pute, the DBrotherhood submitted it to the “Disputes
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Committee” as provided in the Febrmary 7, 1965 Agree-
ment.! In its submission to the committee created in
response to the request, designated “Special Board of
Adjustment No. 605,” the Brotherhood advanced two /
specific questions: ,

(1) Are Santa Fe employees with a seniority date !
of October 1, 1962 and earlier, who prior to
August 1, 1965, were engaged in the handling
of National Carloading Corporation freight at the
Corwith House #1, Chicago, Illinocis, entitled to
protection under the February 7, 19065 Stabiliza-
tion Agreement? ‘

(2) If so, shall employees qualifying for protection
thereunder be returned to the payroll of the
Santa Fe and compensated according to the
provisions of Article IV of the February 7, 1965
Stabilization Agreement? ‘

"Board No. 605 considered the questions and concluded
from the two collective bargaining agreements presented,
the tripartite agrecment and the February 7 Agreement,
that employment of the bargaining unit had shifted from
Santa Fe to National when National took back its freight
handling work. Thus it found that the employees were
not “protected employees” within the meaning of the
February 7 Agreement and were not entitled to benefits.

Thereafter, the Brotherhesd-file it oy
in the distriet court which is the subject of this appeal.
The district court entered swmmary judgment for the
defendant Santa Fe. We affirm the judgment.

1 Article VII, Section 1 of the February 7 Agreement provides:

Any dispute involving the interpretation or application cf 2ny of
the terms of this agreement and not settled on the carrier may be
referred by either party to the dispute for decision to a committee
consisting of two members of the Carriers’ Conference Committees
signatory to this agreement, two members of the Employees’ National
Conference Committee signatory to this agreement, and a referee
to be selected as hereinafter provided. The referee selected shall
preside at the meetings of the committee and act as chairman of the
committee, A majorily vote of the partisan members of the committae
shall be necessary to decide a dispute, provided that if such partisan
members are unable to reach a decision, the dispute shall be decided
by the referee. Decisions so arrived at shall be final and binding
upon the parties to the dispute.

whe
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It is our oplmon that the distriet court correctly
determined that it did rot have jurisdiction to review
the claims presented. The first provision of the Railway
Labor Act relied upon by the Brotherhood to press its
claim of jurisdiction is Section 3, First {q), 45 U.S.C.
§ 153, First (q). That provision was part of a package
of amendments to Section 3 enaeted by Congress in 1966.
The two basic objectives behind adoption of these amend-

Toents were (1) to eliminate the backlog of claims pending

before the National Railroad Adjustment Board, and
(2) to provide equal opportumity for limited judicial
review of NRAB awards. 1966 U.S. Code Cong. & Admin,
News, 2285-86. The part of Section 3, First (q), upon
which the Brotherhood relies reads:

If any employee or group of employees . . . is
aggrieved by the failure of any division of the
Adjustment Board te make a&n award in a dispute
referred to it, or is aggrieved by any of the terms
of an award . . . then such employee or group of
employees . . may file in any United States district
court in which a petition under paragraph (p) could
be filed, a petition for review of the division’s order.
. . . The court shall have jurisdiction to affirm the
order of the division or to set it aside, in whole
or in part, or it may remand the proceeding to the
division for such further action as it may direct.
On such review, the findings and order of the division
shall be conclusive on the parties, except that the
order of the division may be set aside, in whole or
in part, or remanded to the division, for failure
of the division to comply with the requirements of this
Act, for failure of the order to eonform, or confine
itself, to matters within the scope of the division’s
jurisdiction, or for fraud or corruption by 2 member
of the division making the order,

review an_award of the “Disputes Committee” created
under the February 7 Agreement is precluded

Section 3, Second of the Aet, which, in pertment part,
prov:des for the creation of “speclal boards of adjust-
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ment” to consider and decide grievance-type disputes
which otherwise could be submitted to the NRAB is
inapplicable to the instant case. That section, even if
otherwise apphcable, [_'r_%hnnot be the basis of Jurlcdzctlon A
here since ji ts_anthorify

to gm 1o Tesaen awards of spemal boardgj 43 o
§§ct10n 3, First (g} ;ﬁlﬂpg{ QE ly ) .o

to. statutorz gg;gg Tie Specia Justment Board No. -

5 15 not a statutory board at all but solely the product ' -

of & contract beiween private pariics, Board No. 605 is & - : ;

COTIOn 1aw board of aibiranon cstablished by parties

WHo-Tappened ot To-bs subject to the Act. Not

every_form of arbxtratmn in the railroad mductry is

Stbjec i of the Rail-—

way Lahor Act. Even though the creation of Board
No. 605 was sanctioned by the Act, it was not a statutory
board and therefore not subject to the review provision
of Section 3, First (q).

The second jurisdictional. basis proposed is that this o
cause arises under 28 U.S.C. §§ 1331 and 1337. As au- T
thority, petitioner calls our attention to the Suopreme e
Court’s decision in International Association of Machinists I
v. Central Airlines, Inc., 372 U.S. 682 (1963). That this ‘ ¥
case is inapplicable to the dispute before us is apparent ’
if we keep in mind the fact that Board No. 605 is a con-
tractual and not a statutory board. In Central Airlines,
the parties agreed to establish a system board of adjust-
ment to resolve grievance disputes. The Supreme Court, S
in ruling that awards of an airline system board of '
adjustment can be enforced in a federal court, made it L e
clear that agreements to submit matters to these boards t
were not permissible but mandatory. The court observed: : o

The parties were placed under the statutory duty
of establishing and utilizing system, gronp, or. - 2
regional boards of adjustment for the purpose of o E
adjusting and deciding disputes arising under existing
eontracts. Id. at G86. . e

In the case at bar, neither party was directed by the
Act to establish the “Disputes Committee.” This com-
mittee was created by contract and was not a statutory
board like that involved in Central Airlines. For the
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same reason, the two other cases cited by the Brotherhood
involving statutory boards are inapposite. Northwest
Airlines, Inc. v. Air Line Pilots Association, 373 F.2d
136 (8th Cir. 1967), and Domingucz v. National Airlines,
Inc., 279 F.Supp. 392 (S.D.N.Y. 1968). -

There is no overriding eguitable ground for finding
a source of jurisdiction here. The result of this case
cuts both ways, neither labor organizations nor railroads
can petition a federal court {o review a private arbitration
board’s award.

Likewise the decision here is consistent with the na-
tional labor policy of avoiding court review of the merits
of arbitration awards rendered under collective bargaining
agreements. Unifed Steelworkers of America v. American
Mfg. Co., 363 U.S. 564 (1960).

The decision of the district court is affirmed,
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