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PRESIDENT SECHRETARY-TREASURER
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K ;‘{w FILE SBA #605
> January 29, 1970 General

Mr. J. J. Berta

704-06 Consumers Building
220 South State Street
Chicago, Illinois 60604

Dear Brother Berta:

Re: Awards of Special Board
" of Adjustment No. 605

To enable you to bring your records up to
date, I am enclosing signed copies of Awards 187
through 200. As you will note, Award 197 was rendered
by the Committee without the assistance of a referee.
With best wishes, I am

Sincerely and fratermnally yours,

President 5
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Avard Ko. 137
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Case Ho. CL-~34-05

SPECTAL BOARD OF ABJUSIMINT B0. 605

PARTIES ) Brotherhood of Reilway, Airline and Steamship Clerks,
TO ) Freight Handlers, Express & Station Em  -yes
DISPUTE ) and

Erie Lackovsanma Railroad Company

QUESTIONS
AT 1SSUE: (1) ¥r. W, F. Hoan-y, an employe of the Lrie Railrond,
’ was involved in the coordinaticn of the Passeugerx

Stations of the former Frie Railroad gnd the Delirare,
Lackowanna and Western Raillroad at Jersey City and
Hoboken, New Jersey, which occurred on or about
October 13, 1956, including the ferry absndonmeni on
Febru::y 19, 1958, as a part of such ceoordination;
and as an employe "continued in sexvice'" is, there-
fore, entitled to be paild a displac went allowance
under Sectinm 6 of the "Agre ment of May, 1936,
Washiv_tou, D. C. "

(2) As an euwploy. involved in the consolidation and "con-
tinued in service' Mr. W. F. Heaney is entitled to be
paid a displacencnt allowance equal to the difference
betwcen his monthly earnings on any position he has
held duxing the protectivr period as provided for in
Section 6 and his average monthly earnings during the
test period" as defined in Section 6 (c).

OPINTON
OF DOARD: On October 13, 1956, facilitier of the Erie Reailroad and
Delaware, Lackawanna and Western R-ilwoad Company wore
coordinated. Betwean August 27, 1956, when the Interstat
Commerce Conmission apr oved the coordinztion and the
effective date of such on Ceotoher 13, 1950, Implerenting Agrecmanths were
negotiated with the various QOrganizitiens invelved therein., As O rrier was
prepcrving to abandon the ferry service operated by Erie, it was compelled to
desist due to litigation initi.fed by Northern Valley Commuters Association,
which lasted until Februavy, 1958, During the period of such litigation, Carriex
was required to retain Cloimant's porition ol Ferrymester. However, on January
14, 19538, Claimant's position was finally abolished znd he2, theveafiey, dis-
placed on a number of positions. Although a positics of Supervicory Cleri was
bulletined on March 30, 1959, paving a higher rate of cowmponsation, Claim”

failed to bLid Ffor such and it was awvavded to 2 junior empleoyee, P. J. Ronch.
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Thus, two issu.s are prescnte” for our consideration,
namely, from what pericd of time does Claimant's five-year proteective
period start to run and the amount of compansation te be aprlied agairst
Claimant tvhich vas earned by tii2 junior employee, P, J. Roach, wio bid
into the cupervisory positien on March 30, 195%.

Both protagenists, in their eflorts to pursuade us as
to the validity of their positions, rely on Referee Bernstein's Decision
rendexad by the Section 13 Committee in Bocket No. 67, involving the same
parties. We sheuld note, however, that while the Carrier adopts the sub-
stantive portion of the analysis contained in Docket Wo. 67, it dicagr s
with the final conclusion as stated in that Award. It is, therefore,
incurbent upon us to attemnt to reconstruct the basis for the deductions
containad in ¢’ at Docket, in order to determine the significance of ti-
language espoused in th: Decision,

Prior to our analysis of Docket No. 67, we would first
quote for ready reference the applicable previsions of the Agreement of
May 21, 1936, the Washington Job I stection Agreement.

"Scotion 2(e). The term 'time of coo:-lination' ar used
herein includes the pariod following the effective date
of a coerdination during which changes consec nt upon
coordinatio. are being mide effective; as applying to a
partienlar employer il means the date in said period
when that employee is first adversely affected as a
result of said coordination.”

"Section 6(a). No enmployee of any of the carzisrs in-
volved in a particuls. coordination who in continued

in service shall, for a peried not exceeding five

years following the effective date of such coordinatioen,
be placed, as a result of such coordinztion, in a worse
position with respect to compensation and xules govern-
ing working cenditions than he occupied at the tima of
such coordination so long as he is unable in ths normal
exercise of his senlority rights under existing agree-
ments, rule’ ood practices to obtain a position producing
compensatbion cuusl o or excecding the compensation of
the position held by him at the time of the particular
cooxdination, except however, that if be fails to
exercice his seniority xichts to secuve another available
position, which does nol require a change in rezidence, to
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which he is entitled under the working agreement and
which carries a rate of pay and compensation exceed-
ing those of the position which he elects to retain,
he shall thereafter be treated for the purposes of
this section as occupying the position which he elects
to decline.

In Docket No. 67, the coordination became effective on
October 13, 1956--of course, the similarity is apparent inasmuch as the same
facilities were involved as those in the instant dispute. Voss, the Claim-
ant, was continued in service until March, 1958, in the position he held at
the time of coordination at the Erie's Jersey City passenger station. In
March, 1958, he was appointed Ticket Agent at Paterson.

Based upon these facts, Referee Bernstein stated as
follows:

"The employee was one 'continued in service' who lost his
position ' as a result of such (a) coordination. Section
6(a) makes it clear that' for a period (of) five years
following the effective date of such coordination ' he
shall not be' in a worse position with respect to com-
pensation ' so long as he is unable by the exercise of
seniority to obtain a position which produces as much

or more compensation' “.

"It is the first adverse effect of a coordination which
makes the employee eligible for the benefits of Section
6 (See Section 2{(c) ). Thereafter the protection of
the agreement is his for the specified five years in the
ordinary case."

"Decision: A. W. Voss is entitled to a displacemeunt
allowance for each month of a period of five yaars after
March, 1958, in which his compensation for the number of
hours equal to the average monthly time paid for during
his test period (3/57 - 2/58) was below the average
monthly compensation of the test period."

How do the facts in tha instant dispute jibe with those in
Docket No. 67.

1. October 13, 1956, a coordination became effective.
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2. Claimant Heaney was continucd in cervice due to
litigation instiruted Ly Forthern Valloey Commuters
Assoc iation.

3. Claimant's job as Ferryuuster vas abolish~1 on
January 18, 1958,

4. Januvary 18, 1958, was the date of the first adverse
effect of the coordination which made the employee
eligibls for the benefits of Section 6.

5. Thereafter, the protection of the Agreament is his
for the specificed five years in the ordipary caus,

6. However, the facts in the instaont dispute indicate
that this is not the ordinary case. Therefore, we
turn our attention to the Carriex's arg ~.onts con-
cerning the litigation, agz well as Clair nt's
failure to bid on the Supervisory Clerk position in
Mureh, 1959.

Previously, we mentioned that litigntion was instituted by the
Northern Valley Commuiers in Octobew, 1956, which vrns not terminuted uantil
February, 1958. e Carrier argues, therefore, thai the enployees should
not benefit from such litigation, inasmuch as the Carric v was pravented from
abolishing Clainant's position duriang this period. In support of this con-
tention it cites Docket Hos. 2 and 13 of Arbitration Board No. 289.

We would be prepared to sccede to th: Carrier's thrust in this
regard, if sufficiint proof were included the eof. The record indicaties
that between August 27 and Octeber 13, 1956, the Organization negetiated
an Implemen’ ngz Agreemenit with respect to ths said cooxdination. Insofar
as the 19506 cocrdination was concewxne:’ . ounly the Commiters Agssociation was
a litigant, not the Organization. Tr: -, the Carrier alludes to the fact
that "---this coordination was also involved in a litigation, created by
the emple 5, which prevented Cavrier from implemznting its cooxdination
plang for ovex 16 monthe." Thus, the impression is left that the Organization
was a poriy to such litigation. However, we may not indulge in conjectures.
W are erare that the Organizailon was a party litigant in the 1960 cooxdination
~=~but net to the 1956 ccordinaiion. We do not belicve that the employees should
be penalized for an act over which they had no control. Tuewcloxe, in ou¥ view,
the delay caused by the litigation was not attyibuteble to the Orpanization.
Hence, it may not now be used to penalize Claimant.
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Wi.at of the failure of Claimant t: bid in to the higher rated
position of 8 .rvisory Clerk oun March 30, 19547 Section 6 (a) requires
that "he shall thereafter be treated for the purposes of this scction as
occupying tha position witich he elects to deecline.' lere, too, we find
the parties in disagreement. The Carrier argues that all earnings of the
junior employce should be held against Claiment, whereas the Organization
contends that only the earnings of the junior which he received in the
position of Supervisory Clerk should be applied against Claimaut. Hence,
any earnings received as Box Car Checler, Chief Clerk or Assistant Chief
Clork, may not be used for this purpose. In our view, the junior employee’s
earnings on those dates when he filled the position of Supervisory Clerk,
as well as thosce dat.s on which he could have worked the Supervisory Clerk
position, may be applied against Claimant,

We would note one additioral remark. Numerous precedents wvere
cited by t! - par.ies to substantiate their arguments. While we are proane,
at times, ¢ disregard pr: cedent, we believe that in the instant d’spute we
are obligated to follow the precedent established in Docket No, 67. In this
vein, it is our firm opinion that the conclusions reached herein arve entirely
consistent with the decision reached previously,involving the same parties,
as well as the samz coordination.

AUARD:

1. cClaimarnt, W, F. lleaney, is cntitled to be paid 2 dis-
placerznt allownace uider Section O of the Washington
Job Protection Agreement,

2. In determining the displacewent allovance to which
W. F. leaney is entitled to for erch month of a peried
of five years commencing from January 18, 1938, the
date of the first effect of the ccordination, the
earnings of the junior employee, P. J. Roach, on thosa
dates vhea he filled the position of Supervisery Clerk,
as we' . as those dates on which L2 could have worked the
Supervisory Clexk peosition, may be o plied against
Claimant Heaney.,
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Dated: Wachington, D. C.
January 19, 1870



