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Award No. 247
Case 1. CL-18-8R

SFEZCTAL _EOARD OF ADJUSIZNE 10O, 603

Brotherhood of Bailway, Airlins end Sgeomchip Clazks,
Freight Heondlers, Bxpress & Station Exployos
and
Alsboma, Tenrnesses and FHovihern Baillvezd Gaogony

(1) Did the Cavvievr vielate the provisisns of the Fsbyronry 7,
1965 Agrecmsnt, pavedeulovly Articla I, Saetlon 4, thareof,
vhen on Auguat 18, 1969 Clalweonts ware not glven sintoan
hsuzs edvoncd nobice thot thedr positisna vousld not be
vorks d dus toe ths stown knowa s “YBEurriecaps Cemilis ™

(2) Shall thz Crrvicr be veaquirad te pay the follsuing mamnd
exployes ona day's poay at straight tims ot the rate of chaix
_respective posit icns &3 indicated balow:

Claicant Position Rate of Pay
C. H. Roavas Bate=Bill Clzrhk $28.7001
L. P, Badght Repeori-Qlork 26,59%%
F. E. KHodgos Yard-5i11 Clavk 26,5553
D. C. ¥nopp Assistcont Cechierx 27.13825
B. A. Plait Steno«=Clack 25,1857
B. M, McGinnin Chicf Clovk-foshier 30.7013
A, V. ¥oseley etz -Di11 Clazk 28,7001

Scveral days prisr to Avzust 18, 19359, alovi warafings wiwe ¥oe-

colved of Lue imcanding arxrvivel of Huwriczaz Czuille, Nicessavy

pracauiicns warz taben by tha Carvier to evecwate cayxs and sguip-
rang frcn 1ts Mobile ¥Yawd to Lighsy ground, Affer ths huxricaps
cugh th2 awzea, tha Cloirmi.ts allagn toﬁy rapoxted for duty on
thni day, ths flvst ond scecind yavd-crova did o pasfonn eoxe

tha third toick was wpitdized to ;civna carg o the ¥.bila Yoxd,
pute gesks cexpomaaticn fov Avgust 18, dsspite the f2ci that

d e p?afei. any sarvica,

Thﬁ substance of the iuziasnt elodn, 23 ergvod by tho OGeganinatlion,
£ailvre of thz Canviar to givo tho sixtceon hours advence nsiic

Axticle I, Sactisn &4, of ch_ ¥abruavy 7, 1965 Agressoat. In

apa two quizitions boforz us. The first involves Szetica & of

the sccond presenits a quastion of fact which will be diascussed

The pertinont portion of Ariicle I, Section &, of the Fobuvuszy 7,
is hovelnafver quotad: :

"Notwithstanding othexr provisions of thls Agresmant,

a caxrier shall hava the richt to wale force reduc-
ticns unday omarganey conditions such as flood, snowe
storm, huxricana, eavihgjucke, fire or strike, providad
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that operations are suspended in whole or in part and
provided further that because of such emexrgencies the
work which would be perforimad by the incumbents of the
positions to be abolishad or the work which would b
perfoveed by tho cuployces fnvelvad in the fovez raduce
tions no longer exists or camnnct bz performed. Sixteen
hours advance notice will be given to the employees
affected befora such reductions are made,"

Initially, we will cowcern cuvsalvas with the apparent thrusi of
the Orgonizatien to the effect that Cairler failed to giva the required siztes
hours advance notice, Without doubi, the Carrier is granted an vngualified
right to mcoke force reductions vadar the emargency couditiouns spacifically
spa2lled out in Saction 4, and the provisos thoaveto., Thus, the flrst query is
vhether a Carrier is compelled to avail itself of the grant of this powsy.
Stated differently, is it mandatory or optional for a Cavrier to make force re-
ductions upen the happening of an event sp2eifically dafinsd in sald Section 47
Can a Carrier refrain from making force reductlons under such conditions when
work vemains to be parform=d?

. In our opinion, it is the Carvisr's dacision which is the deter-
mining factor. It is thz Carrier vhich was granted that option. Houwsver, we
would caution a Carrier to exercise such option carefully, Hznce, we are xe-
quired to recognize ithat Sectfon 4 of Arcicle I, provides an escapz hatch fer a
Carrier faced with the specified cenditions containzd therein--to avail itself
of tha opportunity to extricate itszlf frow paying employess for non-pzyiormance
of work wheve the work no longer ezists or cannct be parxformad.

The second aspect of the instant dispute is concerned with a
factual quastion as to vhether or not the Claimants reported for duty on August
18, 1969, Th2 Ovganizaticn allages 2s follows:

"On August 18, 1969, the claim data, zfter the hurzicanc
had peagsed through the avea, the claimsuts reported for
duty and found tha ATSN propevty in a2 flooded cenditicn
end no supsrvisoys to Inmafrvuct thew 28 Co what service
should or should wog be p-vforisd swd thove was no talee
phone sgarvice zvaileble as it was sut of oawdar and all
tvains moving into and out of the yard kad been
suspendad = - =¥

e = = glaimznts did report for duty but werxe previmted
fren perforining sevvica bazsuse 1t was readily apporeat
that the Carrier's cpevations had bzzn shut down and
thore was no work for the ¢loiwmants to poifeam on this
date, "

: , The Crysier, on (ha other hoand, wvefutas the Ovgenlzation's alla-
-gatlon that Claic-2ais veported for duty, azs follows:
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“Hovever, mone of tha claimants in this dispute re-
ported foxr work on Monday, August 18, 1969.%

"Bacauze of tha steorm and water cenditlons which ex-
fotod, and probably baecsauvsa thay wara nmble to

physically reach their polnt of employwent, none of
the claim~uts veported for work on August 18, 1969.%

"Ihe fect that nona of the clafmants repowted for duty
on Avgust 18, 1969, invoked the clezy provisicns of
Article 1V, Sucuion 5 of the Agrecement reading: ‘A
protected employee shall not be entitled to the banz-
fits of this Article during any poriod im vhich ha
fails to work due to disability, discipline, leave of
absence, military sexvice, or othex abseuce frcm the
Carrter s service®vs,t (Emphasis ows) ‘tne failuva
of ths employes to report was certafnly nst attribui-
able to the Carrisr, - = =,V

"The Caxrier denies that any of the savan cluibaﬂts
reported for duty., In fiact, the Ovganization adults
such in the first pawvagraph en Page 3 when it states
that it was virtwally fmpossible to get o the yard
office at Mecbile whare these claiwmznts vere to roport
for cexvice.m

"In suzoiawy, the Csrrier states that on August 18,
1969, each of thz clajwauts failad to report foxr sex-
vire' that had they repovted, thay would have bean used
en thedy jobs cnd ceompanzated sccerdingly."

In vhis posture, each \?;Ly gatka a susitalning aweyd on the basis
of contivuvs ;:ﬂd facts, Moithaw party has adduced any iiaup*nc,nt verifisbls
procf £o cupioet Its allogations, Esch party, furthzroove, asserts that tha ethar
alds hag idn Lh”\uﬁ of prsof bo suppoyt its poslilon, On ihe basis of the wmeccrd
tofore v3, we ffad ¢ rpcssible to dotevmire which pariy is statinz tha tyuth,
Thorafora, on thy facks kofors us, wa £33 ccipellad to leave the parties in the
pesition sz find thos, We will not boe placed in a pesition of latzlling cre sids
¢ the oitzr, &s having coneocted staierants to fit iis versien.

In passing, w2 would brizfly conazznt on one of the Carvier's des
fsuses, ul:zaly, ihan the Ovganizacion submizted a clalm te the Thivd Divisien,
prodicatcd on a vislaticn of the affe~itlve Schedule Agyaawsut, avising Ivom the
identical faects inunlvad berain, Touwe, tha Carvier svguses that cur Beard lerks
jrrisdiciion of the Iustant dispuie., Without ealarging vpsn what ne have provle
ously statad, we wculd siuply note tizat our Award Wo. 176, fully disposed of
sych coatention,




AVARD
The answer to question (1) is in the negative.

Quostion (2) pow Opinlon.
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"Hofray M. Rot

&Fbutral Mombow

Dated: Wasshilagiton, D, C,
Juns 9, 1971
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