
SPECIAL BOARD OF ADJUSTMENT NO. 605 

AWUID NO. 43 1 
CASE NO. CL-119-W 

PARTIES TO DISPDTE: ---- 

MSSOUrlI PACIFIC RAILROAD COMPANY 

- and - 

BROTRBRHOOD OF RAILWAY, AIRLINe 
AND STEAMSHIP CLERKS. PREICHT 
HANDLERS. EXPRESS AND STATION 
EHPLOYES 

QURSTIONS AT ISS~UB: 

l 1. Did Carrtar violate the provisions of the 
Pebruery 7, 1965 National Agzeemeat, l e 

amended, when it abolished four (4) rsgularly 
assigned position8 at it8 Miller Street Freight 
Warehouse, St. LOUIS, Uissouri end of tour of 
duty Jury 18, 1980; and then, removed thirty 
(30) l mployos from the protective pay list and 
status end ceased paying protective pay benefita 
to those thirty (30) l mployes l ffactfve July 19, 
1960? (Carrier'r ?ile 205-5570) 

2. Shall Carrier cow be required to restore those 
thirty (30) employ88 (nerod below) to the pro- 

tectivo pay lirt and statw and compensate them for 
ell protective pay benefits due beginning July 19. 
1960 and continuing until returned to such li8t and 
stetus. 

R. L. Manley T. R. Ksllay 
J. w, spias R. Lealey 
1. firtright L. R. Brovn 
W. J, Poe A. Shim 
C. Smith J. E. Moore 
J. E. Jenkins n. Milton 
C. Tyler I. Clark 
C. Welker, Jr. A. A.Burn8 
T. L. Ervin J. A. Yard 
0. Coney J. c. we114co 

E. ciayton 
1. L. Andrzson 
0. L. Parry 
A. Earvay 
E. Lawon 
J. S. Narvey 
u. L. Croor 
R. Borard 
N. 0. Grisone, III 
Y. J. Rirtley 
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OPXNION OF BOARD: 

All of the Claimants are “protected eeployee” within the moaning of th% 

phrase iu the February 7. 1965 National Agreeeent. as amended by Meeoraodue 

A6re-nt of November 7, I978 betveeu MOPAC aud E&AC. Each Claleaat.held 

ee.nioeitY and working right5 on Carrier’s St. Louis Terminal Divfsion 

Seniority Roster. Dietrict No. 24. As of the time the preaent dispute arose 

in July-Auguet 1980. notwlthetanding consolidations and relocations. seniority 

District No. 24 comprieed several facilities or locations in the St. Louis, 

Missouri area.5 Vendcrverter State Office Building, 23rd Street Yard Office, 

Grand Avenue Tower. Lesperance Street Yard Office, Carroll Street Office, 

Ivory Street Yerd Office. Sorpy Street Offfce and Werehouee. Mitchell (Illinoi 

Yerd Office and l4Uler Street Werehouse. The first four (4) named Claieants 

were, es of July 1980, regulerly ueigned to vork et Killer Street Warehouse: 

It. L. Henley es Control Poremen (Job 1248); J. U. Splee as General Warehousr 

fotaan (Job 1265); E. Kirtrlet ae Checker-Storemen (Job 4227); and W. J. Pz 

AS Stoumea (Job #265). Sm of the other twenty-eie (26) Claimant8 were. AS 

of July 1980. working et verioue locetions in Seniority District Ao. 24. 

primerily in Porter, Meseeeger-Clerk or Stomm jobe. The rest were ia 

furlough l tetue end working sporadically by cell uoder Rule 14 and/or dravlng 

protective pey barefits. The record indicetee that some of thae latter 

fndividuels preeseted thmeelves deily to the Miller Street Werehouse for a 

morllirl~ “Stmpb-up”, in uhich vorhrs were selectad. es needed. and the 

belance l eot home. 

The Miller Street Werehouee wee ueed prlmerily es l freight fonrarding 

facility where Carrier employer perfomd a break-bulk function for various 

freight foruerding companiee under a tariff agreement. It is not disputed 
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chat this business declined gradually but continually during the 19~0~. 

with a corresponding drop in volume of freight and work opportunities at the 

Miller Street facility. In early July 1980. the last freight fowarder still 

using the facility advised Carrier that It was vacating the property effac- 

rive July 18. Carrier decided to close the facility completely and, pursuant 

to Rule 14 of the Schedule Agreement, issued bulletins dated July 9, 1980 

advising Clalmentr Manley, Spies, Klrtrlght and Poe that their respective 

regular positions at Miller Street Warehouse would be abolished effective 

July 18. 1980. Manlay did not exarcisa any displacement rights but took 
. 

sick leave and then retired August 31. 1980. Spies, Kirtright and Poe each 

exercised seniority rights and displaced junior amployes on jobs at other 

facilities in Seniority District No. 24. 

he gravaman of the instant claim arose on July 18, 1980 when Carrier’s 

Diractor of Labor Relations directed the Manager Dispursenmnts Accounting, 

as follovs: 

Mr. L. J. Collettr 

St. Louis - August 18,,1980 

J 

F 2as-4409 
Rc-1024 

Refexence job stabilization Agreement of February tr 
1965 as amended by Agreement effective January 1, 1979. 

Following employes should be eliminated fram protected 
list, roster code lQ24, as of July 19, 1980, as result of 
looI decrease in business at Miller Street, St. Louis8 



R. L. Manley 
J. W. Spies 
E. Kirtright 
W. J. Poe 

,d. Smith 
.fJ. E. Jenkins 
Cc. Tyler 

,t. Walker, Jr. 
T. L. Erwin 

- '0. Coney 
.-T. R. Kelly 
,R. Lesley 
E. R. Brown 
A. shipp 

0 'J. E. Moore 

702-14-6693 
720-12-6335 ‘. i”: 
!iOQ-x-0027 'A. 
420-76-7319.. 
498-20-3743' -33: 
495-78-6554. 2. 
426-40-1622' E. 
432-40-1764. 
426-42-1732. .:: 
494-28-4250 .‘E. 
431-26-7551’: J. 
431-U-6201 .Si. 
498-12-8479 . R. 
500-18-9669'. 
497-20-4537 2 

Milton 430~03$702 
Clark 488-20-4793 
A. Burns 431-28-5111 
A. Ward 429-36-2749 
C. Wallace 428-32-2201 
Clayton 420-46-1647 
L. Anderson 407-30-2770 
L. Perry 428-50-4404 
Harvey 499-26-g $13 
Lawson 488-20-9168 
E. Harvey 426-40.-2245 
L. croon 5QQ-3Q-0002 
Boward 336-18-2519 
P. Grigone III 490-62-7716 
J. Birthlay 492-58-9702 

Protection for the month of July 1980 should be based on 
14/23 of protected rate. 

' cc: Mr. R. K. Davidson 
Mt. C. E. Dettmann 
Mr. w. criarnr 

In September 1980 ClaImants and BRAC becams avaro of the ranoval of these 

,thLrty (30) individuals fra the protected list l ffactiva July 19, 1960, when 

those who applied for July 1980 protective pay benefita had their claims 

denied. BRAC filed its protest that Carrier’n action constituted a violation 

of the February 7. 1965 National Agreement. as amended, and sought rcstoratfon 

of the names to the list. as well as payment of protective benefit claims 

declined in the interim. The dispute between the parties quickly crystallized 

on the property, as reflected in the folloving comprehensive correspondence 

between the Director of Labor Relations and the General Chairman: 
4 
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Mr. T. W. Taggart, Jr. 
General Chairman - BP.AC 
0039 Watson Road - Suite 120 
St. Louis, Missouri 63119 

Dear Sir: 

Please refer to your letter of March 2, 1981, file H-1383, 
in which YOU appeal claim of the following 30 employes at st. 
Missouri, 

Louis 
that their names be restored to the protected list and 

that they be compensated protective benefits due them under the 
February 7, 1965, as amended: 

R. L. Manley T. 
J. W. Spies R. 
E. Kirtright E. 
W. 3. Poe A. 
C. Smith 8.7. 
J. E. Jenkins M. 
C. Tyler I. 
C. Walker, Jr. A. 
T. L. Erwin J. 
0. Coney J. 

R. Kelley 
Lesley 
R. Brown 
Shiw 
E. Xoore 
Milton 
Clark 
A. Burns 
A. Ward 
C. Wallace 

E. 

:: 
A. 
E. 

2 
R. 
H. 
W. 

Clayton 
L. Anderson 
L. Perry 
Harvey 
Lawson 
E. Harvey 
L. Croom 
Howard 
P. Grisone III 
J. Birtley 

The facts surrounding this dispute are that all positions 
et Our Miller Street Freight House facility in St. Louis, Missouri, 
were abolished effective close of work Friday, July 18, 1980. This 
was brought about by the fact that the so-called freight forwarder 
business had ceased to exist and there was in fact no work to be 
performed. 

As we explained to you in our letter of December 17, .1980, 
the Miller Street Freight House facility at St. Louis, Missouri, 
was used in its entirety by the freight forwarder companies for the 
handling of carload LCL as well as some smaller quantities of LCL. 
The forwarding companies were patrons who brought their business 
to the Miller Street facility where Missouri Pacific pcrformcd 
break bulk functions for the various forwarding companies under a 
tariff arrangement. During recent years there has been a continu- 
ing decline in the volume of freight forwarder business, and by 
July 1980, there simply was no business to be handled at the 
,Viller Street facility. 

Effective with the disappearance of all business at the 
Miller Street facility, which resulted in no work to be performed, 
Carrier reduced its protected list accordingly under Agreement of 
February 7, 1965. 

Awards of Special Board of Adjustment No. 605 have consistent1 
held that the Agreement of February 7, 1965, was not intended to 
provide protective benefits to employes when the work disappeared 
or no longer existed. Please see Awards NOS. 352, 373, 408, 409 
and 415 of Board NO. 605. In Award No. 352, BMC vs. M?stern 
Warehousing Company, the Board stated: 
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II . . . we are prepared to accept the interpretation 
which was presented in an analogous dispute by the 
Organization in the U. S. District Court for the 4 
Northern District of Oklahoma, supra." 

For your information, this has reference to Civil Action 
No. 69-C-203 in the U. S. District Court for the Northern District 
of Oklahoma, involving benefits for employes represented by BRAC 
who were affected by the close of the Tulsa Union Depot Company 
hecause of the discontinuance of all passenger service. In that 
case, BRAC's position was thatthe Agreement of February 7, 1965, 
was not applicable. The awards of Special Board No. GOS, cited 
above, adopted the same position expressed by BRAC in the Tulsa 
Union Depot Company case. 

In view of the facts set forth herein, Carrier was entitled 
to reduce its protective obligation accordingly. We find your claim 
is without merit and it is hereby respectfully declined. 

Without waiving the position set forth above, we note you 
have stated some of the employee named in your claim were not work- 
ing at the Miller Street facility. Our records indicate they were 
employed at the Niller Street facility: and attached is copy of a 
statement showing the status of each claimant as it relates to this 
claim. 

Yours truly, 

Ju4 10, 1981 

Flls: H-1383 

Hr. 0. EL Sayers, Director of Labor Relations 
Hissouri Psciflc Railroad Company 
210 H. 13th Strest 
St. Louir. nisrour1 63103 

Dear Sir: 

This has rofersnce to your letter of Ayrll 17. 1981, file 
205-5570, and the tvo (2) page attachment thereto, which declined 
claim bf the thirty (30) ezployes listed below, that their na!zes be 
restored to the protected list and that they be ccrapensatcd proWztlvP 
benefits due then pursuant to the February 7, 1965 Xaticnal Agreement, 
as amended. 4 



R. L. Manley 
J. H. Spies 

T. R. Kelley 
F. Lealey 

E. Xirtrlght E. R. Brown 
U. J. Poe A. Shipp 
c. Smith J. E. Moore 
J. E. Jenkins rf. Milton 
C. Tyler I. Clark 
C. Ualker. Jr. A. A. Burns 
T. L. Ervin J. A. Ward 
0. Coney J. C. Uallace 
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E. Clayton 
E. L. Anderson 
0. L. Perry 
A. Harvey 
E. Lawson 
J. E. Harvey 
Ii. L. Croom 
R. Hovard 
H. P. Crlzone, III 
W. J. Blrtley 

In your IQtter of April 17. 1981, paragraph 2, It is stated 
in part that: 

n . . . ..a11 pOsitiOnS at OUr Miller Street Freight House 
facility in St. Loi+, Missouri, were abolished effective close of work 
Friday. -July 18. 19~9.” 

There vel? Only four (4) positions, regularly assigned at 
the Miller Street Frr:lght House facility vhlch vere abolished effective 
close of wrk Friday. July 18, 1980, and those positions aF.d their 
occupants were: 

POSITION - 0ccuPANT 

Control Foremsn No. 248 li. L. Manley 
General Warehouse Foreman 

No. 245 J. w. Spies 

Checker Stovman No. 22'7 E. Klrtvright 
Stovmsn !I?. 265 W. J. Poe 

Note : Carrier under date of July 9, 1990, issued four. (4) 
separate bulletins numbered A-2298, vbfch abolished the 
only positions. regularly assigned to and vorking at 
Carriorm:i Miller Street Fretght souse facility; and no 
other pocltions, regular, extra or othervise vere 
abolished effective July 18, 1980. 

All other employes, 86 of July 18. 1980, listed in the 
claim, Vere regular assigned to other positions on the St. Louis 
Terminal, in other office6 and facilities; or, they vere furloughed 
6nd subject to be called and worked subject to seniority, fitness and 
ability as 6et forth in Rule 14 of the Agreement as no Extra aoard 
positions have been established to fill vacancies or to perform extra 
work at the many factlitles and locations on the St. Lou16 Teminal 
Division. 

For your information, attached hereto is a fact sheet for 
each of the thirty (30) employes involved in the instant claim; the 
facts, set forth in the attachments were conpiled from bulletins, 
assignment notices, Job abolishnec: notices, seniotity rosters, 
dlspl6CemCnt :loticcs, coptcs of ?irricr’s Utters. ciain filC6. etc. 

the f:lct ~hcct.:; altactwd hcrcto clearly rcflcct the work- 
ing status of each c:p?oyc herein invalvcd throush Fobrua~ ~9fll: and 
since that t?ze, (Fnhruar/ 2!?. 1991) E. Kirtrigbt retired frOo 6emice 
effective Nay 29, 13ll. 



In your letter of April 17, 1981, paragraph 5, it IS stat4 
that: 

nAvards of Special Board of Adjustment So. 605 have 
consistently held that the Agreeaent of February 7, 1965, V8S not 
intended to provide protective benefits to employes when the vork 
disappeared or no longer existed. 
408, 409 and 415 of Board Yo. 605. 

Please see Aver& Kos. 352. 373, 
In Avard No. 352. BX4C vs. llestern 

;r’ar3hOlls irig Company, the Board stated : 

1 . . . ..ve are prepared to accept the interpretation 
which va6 presented in an analogous dispute by the 
OrgRniaatlon in the U. S. District Court for the 
Northern District of Oklahoma, suora.1 

“For your information, this has reference to Civil 
Action 30. 69-c-203 in the U. S. District Court for the Northern 
District of Oklahoma, involving benefits for enployes represented by 
BZlAC rho vere affected by the close of the Tulsa Union Depot Cornpaw 
because of the discontinuance of all passenger service. In that case, 
MAC’s ?osition vas that the Agreement of Februav 7, 1965, was not 
applicable. The avards of Special Eoard No. 605, cited above, 
adoptod the same gosition expressed by BRAC in the Tulsa Union 
Depot Company case.” 

We do not agree, that Award Nos. 352, 373, 408, 409 and 
415 of Special Board of Adjustment No. 605,supports qarrier’s action 4 
in the instant case; furthermore, we do not agree, that the position 
of EWE in the “Tulsa Union Depot C0mpan.v case6 supports Carrier’s 
action in the instant ca60. 

A careful study of the Auards referred to, which Carrier 
relies upon 13 the lnatsnt case, reveals entirely different facts 
and ClrcuEstances than those herein lnvolved; and, in addition, the 
Tulsa Union Depot Company case involved entirely different fact6 and 
circumstances than those herein involved. 

Therefom, ve shall briefly discuss each case referred to, 
below. aettin# forth the facts snd circur&sncea there involved; 
vhich. are quite different from those hezelc involved. 

AWASD NO. 352 

Tbia Award, Involved the Western Warehousing Company vhich 
operated two varehouses, one at Chicago, Illinois and the other at 
Harrisburg. i%?!Ui6ylv6da. 

(a) Employes at Chicago held seniority rights snd vork- 
lng right6 at the Cblcago Varehouse; and, could not utilize seniority 
rights to vork at ary other location or facility of the Western 
Varehouslng Company. . 

4 
(b) Znployes‘af Harrisburg held seniority rights and vcrk- 

ing rlghts at the Zarrlsburg Earchouse; and, could not utilize senioritY 
rights to vork at any other location or facility of the Gstern gare- 
housing Ccqm~y. 
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(c) Pursuant to Article I, Section 3 of the Febrl~~rf 7 
1965 Agreement on Efovember 11, 1965, a substitute Criteria (fo2lnglaj 
was negotiated to apply only to the %arrisburg llarehouse. 

(3) PUrSUMt to Article I. Section 3 of the February 7 
1965 Agreement, oh September 1, 1966, a substitute Criteria (rom.;l;) 
was negotiated to apply only to the Chicago !Jarehouse. 

(e) In the early part of the year 1972. the Chicago 
!Jarehouse ‘was closed; and, all employes were furloughed, due to t?.e 
fact that they were on a separate seniority rostec applicable to the 
Chicago Uarehouse 031~ and therefore, could not exercise seniority 
rights to any position at another location or office facility. 

NOTE 

The facts and clrcmstances involved In Award Xo. 352, are 
not present in the instant case, as no substitute Criteria (forxla) 
is involved and, all enployes on the St. Louis Teminal Division, 
Seniority .Poster ?io. 24 are subject to ansigment or displacement 
rights in accordance vith their seniority, fitness ar,d ability, at 
numerous locations and/or office facilities on the St. Louis Temisal 
Dlvisiun, this was so, before Carrier closed its Miller Street ljarehouse 
a.?d reroains so at this time, and vi11 renain so until the parties 
negotiate an Agreenent to provide otherwise. 

This Award involved a dispute Men to Special Board of 
Adjustment ;Jo. 605 by: 

OTA D. TKMAS. ET AL, FWIAYEFS 

ILLf!;OIS CSNTRAL RAILROAD: ILLI!JOIS CElIlWL 5BPITAL 
ASSOCIATIO!l: EROTHZDHOQD OF RAILIAY. AIBLI?lE MD STWISHIP CL%KS, 

FREIGl?T MNDLZRS, EXPWSS AND STATION ZZlPu)YES 

Thlr Dispute involved the Illlnols Central Eoscital 
Association, New Orleans, laulslnna, which closed its hoqital (ceased 
l’jll uperation) Septereber 1. 1070. when the prooerty upon which it was 
located was sold to the Louisima State Dome Comdssion. 

The persons involved in this caee were en?loYes of the 
Illinois Central Yospital Association and involved: 

(a) 33 emplGyes uho were non-union and uaw not covered 

by any Aprcenent. 

(b) 9 cmployes uho UC~O covored by an Agreement between 
Dff-AC and the Illinois Central Hospital Association. 

The nine (?)‘c~ployrs covered by tile BPAC Agreerent wre 
not covered by the February 7, 1965 ?istional Xgrcticcnt end were not 
subject to its torus. 
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Hovevar, they were covered by sn Agreement dated 
January 11, 1967, providing for protective pay benefits, SO long i 
as the Rospltal did not cease operation (closed). d 

Mhile the dispute filed presented 11 questions (issues) to 
the Board for determination, the real issue involved was (quoted from 
the Award) that: 

” . . . ..Claimants contend that they were actually 
employed by the Illinois Central Railroad and not by the Hcspital 
Association. Therefore, as employes of the Railroad. they were entitled 
to the protective benefits of February 7, 1965 Xational Agreement .I’ 

Neutral Yeaber of the Board. Murray H. Pohman, rightfully 
found that the Claimants were not subject to the provisions of the 
February 7, lq6j Agreement of rhich WAC and Illinois Central Rail- 
mad v9r9 parties to. 

Furthemore, a study of the Award reveals that when the 
XosDltal Involved closed and ceased operations. those employes under 
the-B&G Ameement simply had no positions left to which-they 
exercise seniority upon -- none existed 
Hospital. 

i:OTE 

The facts and circumstances involved in Award‘ !Io. 
are not present in the instant case, a8 no special Protective - - - ._ 

following the closing 

ment Is involved; the !4issourl Pacific Railroad did not clos9 

could 
of the 

373. 
Agree-J 
doun 

and cease operations; and, all employes on the St. Louis Terminal 
Division Seniority Roster Xo. 24 are subject to assignment or displace- 
ment rights in accordance with their seniority, fitness and ability 
at nunerous locations and/or office Facilities on the St: Louis 
Teminal Division, this was so, before Carrier closed its Riller 
Street llarehouse and rexsins so at this time and. will remain so 
until the parties negotiate an Agreenent to provide otherwise. 

AUARD NO. ‘IO8 

Tbia Award involved the Kansas City Temlnal Railvay 
Company; and, also involved a separate seniority district and roster 
for its eaployes working in its Mail and Baggage Department and none 
of the enployes on that senlorlty roster could utilize their seniority 
and displace junior eaployes at other locations and/or office facilities 
at any time. 

The KCT uas a party to the February 7, 1965 Agreement: 
however, since it “did not have any net revenue ton miles or gross 
operating revenue” BRAC and XT negotiated a substitute Criteria 
(fomula) pursuant to the provisions of Article I. Section 3 of the 
February 7. 1965 Agreement. 

J 



The United States Postal Service effective July 1, 1975, 
teminated its mail handling contract uith the KCT and effective 
June 30, 1975, the XT abolished all positions in its Mail and Baggage 
Department and all enployes in that Department (facility) beesme 
furloughed, as they could not utilize and exercise seniority rights 
in other departaonts, locations or office facilities of the KCT. 

iTOTE 

The facts end circumstances involved in Award Xo. 408, 
are not present in the instant case, as there is no substitute 
Criteria (formula) involved and, all employes on the St. Louis 
Terminal Division Seniority Roster No. 24 are subject to assignment 
or displacement rights in accordance with their seniority, fitness 
and ability at numerous locations and/or office facilities on the 
St. Louis Terminal Division, this was so, before Carrier closed Its 
Miller Street Warehouse, and remains so at this tine and, will 
remain sb until the parties negotiate an Agreement to provide 
otherwise. 

AWARD NO. 409 

This Award involved the Jacksonville Teninal Conpany; 
and, also involved a separate seniority district and roster, for its 
employes rorking at its Hail Shed and none of the enployes on that 
saniorlty roster could utilize their seniority at other locations 
and/or office facilities at any timo. 

The JTC was a party to the February 7, 1965 Agreement. 
Effective October 18. 1975, the United States Postal Service elected 
to handle its own mail handling work and no longer had such vork 
performed at Carrier’s facility known as the )!a11 Shed; and, 
effective October 1% 1975. Carrier abolished all positions assigned 
at its !-la11 Shed and all employes at that facility became furloughed 
as they could not exercise senlorlty to any other positions on the 
JCT . 

NOTE 

The facts and circumstances involved in Avard 30. 409, 
are not present in the instant case: all employes on the St. Lculs 
Terminal Division Seniority Roster MO. 24, are subject to atjignment 
or displacement rights in accordance with their seniority, fitness 
and ability, at numerous locations nnd/or office facilities on the 
St. Louis Ternlnal Division, this was so, before Carrie: closed its 
niller Street Warehouse. and remains so at this tine and, ~111 
remain SO until the parties negotiate an Agreement to provide 
otherdlse. 
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AVARD X0. 415 

This Award Involved the Los Angeles Union Passenger 
Tenlnal, which came into being during the year 1939. in order to 

4 

consolidate into one terminal (jointly owned) all passenger train 
service and all mail and baggage handling of the three (3) Carriers, 
set forth belou: 

(a) Southen Pacific Transportation Co. (Pacific Lines) 

(b) Atchison, Topeka & Santa Fe Sailway Co. 

(c) Union Paciftc Railway Company 

The LADPl’ was a part to the February 7, 1965 Agreerent; as 
no substitute Criteria ~fonnula) was ever negotiated by the parties. 

Carrier’s Yail and Baggage Departreeut employes were all on 
one seniortty district and roster and could only work positions in 
Carrier’s Hail ahd Baggage Department. 

gffectlve Ifay 1, 1975, the L4UPT no longer handled work 
in comection with passenger trains, such work, was taken over bg 
Amtrak and performed by employes of Amtrak. 

Effective March 13, 1976, all nail handling work was 
ellnlnated when the 3. S. Postal Service elected to perform its own 
ma:.1 handling work and Carrier effective March 13, 1976, abolished all 
positlons in its hail and Baggage Departnent and all exployes of that d 
facility becsne furloughed, as they could not exercise seniority rights 
to any other offices or departments of the Terminal. 

NOTE 

The facts and circumstances involved in Award Xo. 415 are 
not Sresent in the Instant case; all employes, on the St. Louis 
Temlnal Division Seniority Roster No. 24, are subject to assi,gment 
or displacement rights in accordance with their seniority, fitness and 
ability, at numerous locations and/or office facilities on the St. Louis 
Temiual Division, this uas so, before Carrier closed its !-filler Street 
Warehouse, and remins so at this ttie and;ulll remain so until the 
parties negotiate an Agreement to provide othervise. 

!4’IJISA UNION DEPOT COXPINY 

The Tulsa Union Depot Company ceased operations completely, 
pursuant to the grant of au abandoment application by the Interstate, 
Commerce Comission under the provisions of Section l(l8) of the 
Interstate Commerce Act (49 1J.S.C. Section l(l8)). 

lihen the Tulsa Union Depot Company ceased operations, md 
closed dom cozplotely following the grmt of abandoment by the e 
Interstate Coc:erce Comnission, to put it sicply, the eaployes of that J 
Cocpany had no place to go; In other uords, no place to exercise 
seniority ri[:hts as the Coctpnuy no loner oxlatcd in RFy f0S-o Or 
foshlon. 
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Litigation, identified as Shambra, et al V. Brotherhood of 
bibJaY, and Airline Clerks, et al (Case ho. 69-C-203 in the United 
States District Court for the Vorthem District of Oklahor,a) began, and 
involved a suit by former employes of Tulsa Union Depot against the 
Tulsa Won Depot, Its owning Carrier and SRAC, alleging a violation 
of the enPloYeS' rights under various agreements, including the Job 
Stabilization Agreement, when the Tulsa Union Depot ceased all operations 
Completely PUrsUaIIt to the grant of an ahandonnent qplicatlon by the 
Interstate Commerce Commission under the provisions of Section 1 (18) 
of the Interstate Commerce Act (49 U.S.C. Section (18)). 

Under the circumstances of abandonment and the complete 
cessation of all business by the Tulsa Union Depot Company, BRAC, 
agreed with the Carrier that under those specific circumstances, the 
Job Stabilization Agreement was not applicable to the employes 
involved. 

NOTE - 

The facts and circumstances in the Tulsa Union Deoot case, 
are not present in the instant case; the Hissouri Pacific Raflroad 
Company did not cease to exist; it did not cease all operations; and, 
all employes, on the St. Louis Terminal Division Seniority Roster ho. 24, 
are subject to assignment or displacement rights in accordance vith 
their seniority, fitness and ability, at numerous locations and/or 
office facilities on the St. Louis Terminal Division, this was 50, 
before Carrier closed its Miller Street Warehouse, and remains so, 
at this time and, will remain so until the parties negotiate an 
Agreement to provide otherwise. 

There is no dispute regarding the fact, that Carrier’s 
Miller Street lierehouse was just one of the nany facilities where 
employes holding seniority rights on the St. Louis Terminal Seniority 
Roster were allowed or permitted to work in line with established 
seniority rights, fitness and ability. 

Carrier’s Miller Street Uarehouae, never was treated as 
a separate facility in applying the February 7, 1965 Agreement; 
as example, see Avard No. 400 of Special Board of AdNstment 30. 605, 
involving-SAC and the Missouri Paclflo RailrOAd C0;ppar.Y. 
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In addition, we do not agree with tho last gategraph ‘ 
your letter dated April 17, 1981; nor, do ue agree that-the two prl 
psge sttac.hneat thereto is correct. 

No desirs to discuss the instant claim, in conference, 
ia (LII effort to resolve the dispute. 

Yours very txxly, 

*e 
8 

ch 

Attrchqents (Pact Sheet8 for each involved omploye) 

cc: Mrs. S. l4. Brunsmnn 

he perties reuined dudlocked in their foregoing positions through coo- 

fSSSUCsS On eha PrOpSrty, folbUing which the matter vss appealed to ua for 

disposition. 

Cerrisr cites 8 line of decirions by this DispucSs Comictee which. 

it argues, justify its sctionsund require ditimisaal of ehe present claim 

on grounds of stare dscisis. The seminel dscision was not by SSA No. 605, 

but by A U.S. District Court which dismissed en ectioa by dissident former 

employes brought a&mt BMC. Tulse Onion Depot , sud ths Fririco Railway for 

sllsSed violstions of thsir rights undsr the UJPA snd the Fsbrusry 6, 1963 

Nscional Agrsmnc. Shsmbrs. SC al. v. BRAC. et al. (Case No. 69-C-203). 

In grsating defendsnts’ Motion for Swry Judgment. the Court in Shambra 

did not provide much racionsle for its conclusion that the February 7. 1965 

Nscional ASrcemenC “does nor apply in s case like this where there iS not a 

decline but a complete abandonment.” CitfnS chc Shambra court aa authority. 

however. SBA No. 605 (Rohman) in huard No. 352 hsld that the parties did nut 
e-- 

concernplate a complete ceawcion wlwn they negotiated rhc decline in busi*-: 
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formula of Section 3 of Article I. In Award No. 373 (Rohman), the Neutral 

Chairman made a quantum leap by gratuitously expanding his earlier holding 

vith the thesis that: “Even assuming, hypothetically, that Claimants ware 

entitled to the benefits of the February 7. 1965 Agreement, such benefits are 

not applicable where a facility is completely closed.” In a subsequent series 

of decisions under the Chairmanship of Robert O’Brien, this Disputes Comnittee 

effectively backed off from the overly broad dicta of Award No. 373 with a 

more refined holding that where a facility is completely closed and the 

employes have no other location, facility or office to which they can exercise 

seniority rights. then Carrier no longer is required to accord them the protec- 

tive benefits of the February 7. 1965 Agreement. See SBA No. 605 Award Nos. - 

400. 409 and 415. This more sophisticated analysis, vhereby the continuing 

ability to exercise seniority to other positions of employment is seen as 

the quid pro quo for continuing status on the Protected List and receipt of 

protective benefits, was carried forvsrd in Award No. 425 (Zumss). We do not 

in any way detract from ths principles established by this Dispute Comittee 

in those latter cases when we here hold that they do not govern the outcome 

of the present disputs. 

The present csse is distinguishable readily on its facts from those 

dscided in Avsrd Nos. 352, 373. 400, 409. 415 sad 425. Unlike the earlier 

cssss, hers chs Claimants do hsvs a continuation of viable seniority rights 

co displace onto other jobs in Seniority District No. 24. The “complete 

closing” of the Miller Strest Warehouse vas not the “complsts closing” of 

every facility or location at which these protected cmployes could provide 

continuing service to Csrrisr in return for their continued protective atatua. 

Their seniority rights clearly wars not extinguished as s contractual mattar 
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nor do we find persuasive Carrier’s bare assertion that they all wara, 
da 

practicable matter, “unemployable” at any other location in Seniority Distric 

No. 24 except Miller Street Warehouse. WC need not determine in this case 

whether de facto as opposed to de jure seniority rights are determinative, 

because the facts indicated that these employer not only technically could 

but in many cases actually did displace onto positions elsewhere in Seniority 

District No. 24 and/or were used by Carrier under Rule 14 after Miller Street 

Warehouse was closed dovn. 

Baaed upon all of the foregoing. we find that Question No. 1 must be 

answered in the affirmative. There is not sufficient evidence on the record 

to answer Question No. 2 properly with reepect to eech named Claimant. We are 

aware that some of them have retired. others have taken sick leave for varying 

perioda of time, and the employment profilea are not up-to-date on this record 

Accordingly, me remend to the partiea Question No. 2 for joint developmy 

of further informetioa and joint determination, if possible. We shall ratain 

jurisdiction to resolve Queatfon No. 2, hovever. should the parties be unable 

to do so on the property. 

Questloa lo. 1 ia l aswared ia the afflrmetive. 

Queation No. 2 wee remended to tha parties subject to continuing juris- 

diction in this Comittee should joint resolution on the property prove 

fimposeible. 

Dana E. Eischen. Chairman ’ 
/&- 


