
CONTENTS 

QUESTIONS AT ISSUE.. ................................................................... 1 
OPINION OF BOARD ....................................................................... 

A. Facts.. ................................................................................ 
; 

B. Relevant language .............................................................. 2 
C. The Burden 
D. The Showings. ............................................................................................................................................ 

; 

1. Does Clear Contnxt Language Resolve The Dispute?. .. .5 
2. The Rules Of Contract Construction.. ........................ .6 
3. The Orgadzation’s Other Arguments.. ......................... 12 

E. Conclusion ......................................................................... 14 
AWARD _ . _ . . . _ . . . . . . . . . . . . . . . . . . . . _ . . _ . . . . . . . _ . . . _ _ . . . . . . . _ . . . . . . . . . . . . . . . . . . . . . . . ..*........... 14 

tent FMLA leave, violate the 
National Vacation Agreement? 

From the parries’ arguments 
(Carrier Submission at 5: 
Organization Submission at 11: 

(&ricr’s Question: 

2. 

3. 

If so. does the FMIA permit the 
Carrier to abrogate the terms of 
collectively bargaining vacation 
and leave agreements? 

Given that the Family And Medical 
Leave Act (“FMLA”] expressly grants 
employers the right to require sub- 
stitution of accrued vacation for 
unpaid FMLA leave. did BNSF vio- 
late the National Vacation 
Agreement [WVA”l when it amended 
its FMLA policy to require that em- 
ployees who have exhausted avail- 
able paid sick leave substitute paid 
vacation leave for intermittent 
FMLA leaves? 

If the answer to Question tl is 
‘yes”, and the answer to 
Question #2 is “no”. should 
Carrier be required to reinstate 
the vacations of any employees 
forced to advance scheduled va- 
cation to cover FMLA absences: 
or, if the Award is rendered be- 
yond the scheduled dates of the 
advanced vacation, shall Carrier 
be required to pay the affected 
employees at the overtime rate 
for the missed vacation? 

Oreanization’s Quest- OPINIONOFBOABD 

1. Does BNSFs proposed policy, re- 
quiring employees eligible for sick 
leave to exhaust scheduled vaca- 
tion leave while taking intermit- 

k 

By letter dated October 5, 2001. 
the Carrier notified all BNSF 
General Chairmen that, effective 
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January 1. 2002. the CalTier was 

going to modify its FML4 policy to 

provide that it would require substi- 
tution of paid vacation for fntennit- 
tent FMLA medical leaves for those 
employees who are entitled to paid 
sick leave. Carrier Exh. 3. The 
Carrier further advised the General 
C&&men that sick leave and other 
available paid leave days would be 

exhausted before any vacation days. 

Jd.’ 

By letter dated November 8.2001. 
the Organization obJected stating 
that the Carrier’s announced modi- 

fication violated the NVA as web as 
the FMLA.’ 

The parties were unable to re- 
solve the dispute. This proceeding 
followed. 

. l . 

’ In pmmnt pan the tamer specifically 
advised the General Chairmen Qrrrer J&h. 
3: 

. . . [Fjor now BNSF has only mod&d 
lta policy wat4-1 respect m the use af 
paid vacatmn in cases of 
mteroaittent medical leaves and only 
for employees who are entitled to 
pad sick leave. The company ia not 
now rrqulring substitution of 
vacation with other FMLA leaves. 
Further. BNSF has structured the 
new pohcy so that sick leave and 
other available paid leave days 
would be exhausted before any 
vacations days. Finally. if a 
particular employee elects 
intermittent FMLA lrave so 
frequently that vacation days are 
affected. the policy gives the 
employee some choice m detenninmg 
whmh vacauon days to suhstnute 
for the inmrmntent FMLA leave. . . 
According to the Carrier. this 

modrfrcanon applied only to emplayees who 
are enutled to pard sick leave such as 
management employees. dispatchers and 
clerical employees represented by the 
Organuation. Carrier Submi3sion at 3. 
Employers who do not have paid sick leave 
- ie.. employees represented by the BLE. 
UTU. BMWE. IBEW. SMWIA and BRS - are 
not required by the Carrier to subsutute 
paid vacanon for mtermtttenr FML.4 leave. 
Carrier Submission at 3. note 8. 

(.rkmwreconlmuedl 

g 2612. Leave re@.irement 

Ial In gond 

(I) Erldtlcvacnt to leave 
Subject to section 2613 of 

tlus urle. an l hgible employee 
shall be endued to a total of 12 
work-we&e of leave during any 
ll-month ueriad for one or more 
of the foUo%ng: 

W Because of the birth of 
a son-or daughter of the em- 
ployee and m order to care 
for such =n or daughter. 

[B) Because of the place- 
ment of a son or daughter 

Icvndnuonan ofjbmorel 
‘lhr scope of thhls dispute is therefore 

lmuted to whether the Carrier can require 
employees who have patd srck leave benefits 
and who have txhausted -.,. sick leave and 
other available paid leave days . ..’ to 
substitute accrued vacation for unpard 
uzrermtxenr FMU leaves. Gamer Exh. 3. 
We express no opunon on whether the 
Gamer can do so for non-inrmmittent FMLA 
leaves or for other groups of rmployees. 
$?IOSC questions are not before us. 

The Organization’s objecuon was made 
on behalf of the TCU and BRC General 
chairmen. camel- !sxh. 5. 



kiNSF;/‘ICU 
Intermittent Fh4LA leave 

Page 3 

with the employee for adop- 
tion or foster care. 

ICI III order to care for the 
spouse, Or a son. daughter. 
or parent. of the employee. if 
such spouse. son. daughter. 
or parent has a serious 
health condruon. 

LDJ Because of a serious 
health condition that makes 
the employee unable to Qer- 
form the functions of the 
position of such employee. 

. a . 

(dJ RelationshIp to paid leave 

. . 1 

(2) SnbstituU~a of paid leave 

w In gcncral 
.&I eligible employee may 

elect. or an employer may re- 
qwe the employee. to substi- 
Kure any Of the XCrUed paid 
vacarlon leave. personal 
leave. or family leave of tie 
employee for leave Qravided 
under subparagraph ItrJ. (BJ. 
Or LCJ of subsection (aJL11 of 
this 5ecuon for any part of 
the 12-week penod of such 
leave under such subsection. 

[Ii) Serious heala condl- 
tion 

An eligible employee may 
elect. or an employer may re- 
qmrc the employee. to substi- 
tute any of the accrued paid 
vacauon leave. personal 
leave. or medlcaJ or sick leave 
of the employee for leave 
promded under subparagraph 
(Cl or (DJ of subsecuon iaJl11 
of rhls section for any part of 
the 12-week penod of such 
leave under such subsection. 
except chat nothing in this 
subchapter shall require an 
employer to provide paid sick 
leave or pad me&al leave in 
any sltuauon m which such 

ailployer would not nmmally 
provide any such paid leave. 

. . . 

8 2662. Effect on crist.iag em- 
ployment bencfizs 

(al Marc pmtcctivc 
Norhmg m thus Act or any 

amendment made by tius Act shall 
be consuued u) diminish the obliga- 
uon of an employer tn comply ~tb 
any collective bargaining agreement 
or any employment benefit program 
or plan that provides greater family 
or medical leave rights to employees 
than the rights established under 
this Act or any amendment made by 
thrs ACT. 

. . . 

. . . 

4. La) Vacarions may be 
taken from January 1st m December 
31s~ and due regard consistent untb 
reqLllrtmcnts of sewlcc ShsJl te given 
to the desires and preferences of the 
employees in semority order when 
Ikng the dams for U-JC?K vacauons. 

‘l3e local commfttee of each or- 
ganization signatory hereto and the 
represenrauves of the Carrier will co- 
operate in assigning vacation dates. 

. 1 . 

5. Each employee who is 
entitled ta vacation shall take same 
at the ume asslgned, and. while ft is 
Intended that the vacation date 
designated urllJ be adhered to x) far 
as QraCtiCable. the management 
shall have the nght to defer same 
provided the employee fo affected 1s 
given as much advance notice as 
possible; not less than ten llD1 days’ 
notice shall be given except when 
emergency condiuons prevent. If lt 
becomes necessary to advance the 
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c-*00 
.,,. 

designated date. at least thu’0’ (301 
days notlce w-Ill be given affected 
employee. 

If a carrier finds that it cannot 
release an employee for a vacation 
during the calendar year because of 
tie reqmrements of the service. then 
such employee shall be paid in lieu 
of the vacauon the allowance here- 
inafter provided. 

. . . 

C. The Burh 

There are two competing provi- 
sions at work in this case. The con- 
tractual provisions of the NVA and 
the statutory provisions of the 
FMLA. The parties agreed that the 
Organization would bear the burden 
on the contractual question under 
the NVA and the Carrier would bear 
the burden on the statutory ques- 
tion under the FMLA. 

In simple terms, both parties 
easily can-y their respective burdens. 
Because the NVA entitles employees 
to vacations. the Organization has 
shown as a matter of contract that 
the Carrler cannot take away those 
contractually earned vacation enti- 
tlements by substituting earned va- 
cation for intermittent FMLA leaves. 
On the other hand, because Q 
2612(d)(2) of the FMLA permits the 
Carrier *... to substitute any of the 
accrued paid vacation leave . . . for 
leave provided under . ..” the FMLA. 
the Carrier has shown that as a 

matter of statute it can designate 
earned vacation for intermittent 
FMlA leaves. 

That kind of analysis which ren- 
ders opposite conclusions obviously 
does not get us very far. Because of 
the long existing provisions of the 
NVA and the almost cataclysmic im- 
pact the FMLA has had on employer 
- employee - union relationships. 
that kind of analysis really helps no 
one. The real question here is how 
the FMLA blends into collectively 
bargained contractual relationships? 

In the end. whether the parties 
designate their arguments as con- 
tractual or statutory and assign 
burdens to those arguments, this 
case must really be analyzed as a 
contract interpretation dispute. 
Stripped to its essence, the 
Organization is protesting a viola- 
tion of the NVA and is arguing that 
in this case the FMLA does not pre- 
vail over the provisions of the NVA. 
Therefore. no matter how the bur- 
dens are characterized in terms of 
contractual or statutory and which 
party is assigned to which burden, 
ultimately, “[t]he burden in this 
case is on the Organization to 
demonstrate a violation of the 
Agreement.” Third Division Award 

34207. In the end. the Organization 
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will have to demonstrate that its in- 
terpretation must prevail. 

Another observation is in order. 
Typically. arbitration proceedings fo- 
cus upon contractual concerns 
a.nsmg under various agreements 
between carriers and organizations. 
Arbitrations do not usually address 
statutory matters. but leave those 
statutory questions to governing 
administrative agencies or the 
courts. 3 Thus. our traditional 
function as an arbitration board is 
to only apply the terms of the par- 
ties’ negotiated language.4 However, 
because of the nature of this dis- 
pute, the parties agree that this 
Board must consider the statutory 
provisions of the FMLA along wirh 

the contractual provisions of the 
NVA. Given that the parties have 
incorporated the FMLA issue into 
this case, our task is to read the 
NVA and FMLA together. Stated, 
differently. in deciding this case we 
shall view the NVA as incorporating 

3 “... [SIhe specialized competence of 
arbitrators pertams primarily to the law of 
the shop. not the law of the land . . . . [while1 
the resoluaon of statutoN or consutuuonal 
issues IS a pnmary rrsp&sibrlity of cour& 
. . - A&on&r u. Cordner-Lknwr. CO., 415 

U.S. S6. 57 (19741 
4 “Where the collrcnvr-bargainmg 
agreement confhcrs with .,, [statutory 
provrsrons]. the arbitrator must follow the 

Garanemenwr, supra. 4 15 

the FMLA. Given that the 
Organization relies upon a contract 
and the Carrier upon a statute, 
there is no other realistic way to ap- 
proach and analyze this dispute.5 

Again, because the Organization 
claims that the Carrier’s actions 
violated the NVA. the Organization 
must bear the ultimate burden to 
show that its interpretation must 
prevail. 

. e 

1. Doea Clear m 
e Resolve The 

ggi=S 

The initial question in any con- 
tract interpretation dispute is 
whether clear contract language ex- 

Compare Third LX&on Aurard 55979 
where, with the neutral member of this 
Beard sfttlng as the neutral ln that case. tt 
was held thar: 

. . . close revtew of the Organmuon’s 
arguments shows that the real basis 
for its posltlon concerning 
Claimant’s entitlements is the 
assertion rhar tie Carrier3 actions 
violated the provisions of the FMLA 
Therefore. Uus 1s not a dispute 
under the Agreement. Under the 
limited cucumstances of &IS case. it 
is nor thrs Board’s funcuon to 
determine the nuances of the FMLA. 
That job falls to the Department of 
Labor and the courts. We therefore 
lack Junsdicuon to consider this 
dispute. The claim shall be 
dlsmisti. 
Because the nature of the dxspute and 

the agreement of me pames that the Fh%A 
must be considered along with the NVA. 
Award 95979 does not govern ttus matter. 
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ists to resolve the matter. Because 
the burden is on the Organization. 
the Organization is therefore obli- 

gated to demonstrate clear language 
to support its claim . . ..I Award 
34207, sup-a 

Clear language does not support 

the Organization’s position, For the 
sake of discussion. in this pm of 
the analysis we will assume that the 
Organization’s interpretation of the 
WA supports its position - i.e., 
that under 5s 4 and 6 of the NV& 
employees are entitled to take as- 
signed vacations which are estab- 
lished based upon senior-iv and the 
expressed preferences of employees. 
However. § 2612(dlE) of the FMLA 
states that -._. an employer may re- 
quire the employee. to substitute 
any of the accrued paid vacation 
leave .__ for leave provided under . ..” 
the FMLA. That language supports 
the Carrier’s position. 

“Where language yields conflict- 
ing but plausible interpretations. 
the language is ambiguous.” Award 
34207, supra. The point here is that 
the Organization’s burden in this 
part of the analysis is to show that 
clear language supports its position. 
Given the language found in 5 
2612(d)(2) of the FMLA which sup- 

ports the Carrier’s position, the 

Organization cannot meet that ini- 
tial burden. 

3. The R&s Of Contract 
Constnlctiog 

Because the language is ambigu- 
OUS, we can turn to the rules of con- 
tract construction to attempt to as- 

certain the meaning of that fan- 
guage.” 

The relevant rules of contract 
construction show the following: 

First, a fundamental rule of con- 
tract construction is that interpre- 
tations which render language 
meaningless should be avoided. 
Language should be interpreted to 
give meaning to all clauses.7 Our 
goal here, then, is to read the IWA 

6 Elkoun and Elkouri. HOW Arbimttion 
works [BN& 5th ed.). 470 (If the wards are 
plant and clear. conveymg a distinct Idea. 
there is no occasion to resort to technical 
rules of mterpretauon amI tie clear mema- 
fng will ordlnanly be applled by arbltra- 
KOr9.‘). 
7 How Arbiuarion Woks, supra at 493 (-If 
an arbiustor finds that altemattve interpre- 
tations of a clause are possible. one of 
whtch would give meanhag and effect to an- 
other provision of the contract. while the 
other would render the other provision 
meaningless or tnrffecuvr. he will be in- 
cloned to use the mrerprerauon which 
would give effect to all provrskons.” . . -‘It ts 
ax.tomaUc m contract constructton that an 
mterpretarion which tends to nullify or ren- 
der meaningless any part of the contract 
should be avotded because of the general 
presumpuoo that the parttes do not care- 
fully write into a solemnly negotiated 
agreement words intended to have no ef- 
kCt.-I. 
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and the FMLA in a way that does 
not render provisions of either 
meimingless. 

If the Organization’s interpreta- 
tion that the Carrier cannot require 
that employees who have exhausted 
available paid sick leave and other 
leave substitute paid vacatton leave 
for intermittent FMLA leaves, then 3 
2612(d)(2) of the FNILA which states 
that :... an employer may require 
the employee, to substitute any of 
the accrued paid vacation leave ,.. 
for leave provided under . ..h the 
FMLA becomes meaningless. 
However, if the Carriers intcrprcta- 
tion that it can require that employ- 
ees who have exhausted available 
paid sick leave and other leave sub- 
stitute paid vacation leave for in- 
termittent FMLA leaves is accepted, 
then emproyees can have their va- 
cations as provided in the WA, but 
only up to the point that there have 

been no intermittent FMLA leave 

offsets. The Carrier’s interpretation, 
while perhaps limiting employee 
rights under the WA, still gives the 
NVA language meaning. The 
Organization’s interpretation es- 
sentially ignores the provisions of 3 

2612(d)(2) of the FMLA which states 
that I... an employer may require 
the employee. to substitute any of 
the accrued paid vacation leave . . . 

for leave provided under __.* the 
FMLA. This rule of contract con- 
struction therefore does not favor 
the Organization’s position. The 
point here is to find an interpreta- 
tion which does the least damage to 
the two provisions. That interpre- 
tation is the Carrier’s view of how 
the language should be read.’ 

8 
TIX SecreWIy Of Labors lmplcmentiing 

regulations cited by the Organization 
(Organizauon Exb. 121 yield the result 
tivanced by the carrier. 

. . . 
.,. An employee may elect, or an 
employer may reqmre the employee, 
to substitute any of the employee’s 
acerued paid vacatfon leave . . . ?Rese 
substitution provisions are intended 
to allow for the specified paid leaves 
that have accrued but have not yet 
been taken by an employee to be 
substituted for the unpaid leave 
reqmred under FMLA . . . [IIf an 
employee does not elect to substitute 
approprlate paid leave when 
requesting FMLA leave. the employer 
has the right to require that the 
employee do so. . . . If the employee 
does not lnltlally 
substftuuon of appropnazqsi 
leave. the employer retains the right 
to reqmre it. . . . Af the same time. m 
the absence of other limiting facmrs 
(such as a State law or an applicable 
collective bargaming agreement). 
where an employee does nor elect 
substitution of appropnate pard 
leave. the employee must 
nevertheless accept the employer’s 
decrsion to require it. even where the 
employee would desire a dtfferent 
result. . . . 
The Organization‘s mterpretauon would 

similarly render 
meaningless. 

these provisions 
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Second, another fundamental 
nrfe 0fcorsuuctian i.5 that specific 
language governs general Ianguage.g 
Here. the provisions of § 2612IdN2) 
of the FMLA that “_.. an employer 
may require the employee, to substi- 
tute my of the accrued paid vaca- 
tion leave . . . for leave provided un- 
der . ..” the FMLA is very specific on 
the issue in this case concerning the 
Canier’s assertion that it can re- 
quire that employees who have ex- 
hausted available paid sick leave 
and other leave substitute paid va- 
cation leave for intermittent FMLA 
leaves. The provisions of the NVA 
govemmg the rights of employees to 
have vacations is more general. 
Under this rule of contract con- 
struction, the specific provisions of 
5 2612fdJl21 of the FMLA govern and 
the Organization’s position is not 
favored. 

Third, from an interpretation 
standpoint, 3 2652 of the FMLA re- 

lied upon by the Organization 
(Organization Submission at 13- 14) 
does not require a different result. 
That section provides that 
-[n]othing in this Act or any 
amendment made by this Act shall 

’ HOW Arblrrarion Works. supra at 498 
Where two contract clauses bear on chr 
same subject. the more specific should be 
g8v.a precedence.-I. 

be construed to diminish the obli- 
gation of an employer to comply 
with any collective bargaining 
agreement . . . that provides greater 
family or medical leave rights to 
employees than the rights estab- 
lished under this Act . . ..I Simply 
put, there is nothing in the cited 
sections of the WA relied upon by 
the Organization *... that provides 
greater family or medical lecue rights 
to employees . ...” [emphasis added]. 
The NVA deals with employees’ ua- 
cation entitlements - not FM&A-type 
entitlements. 

The relevant regulations for 8 
2652 yield the same result. FMLA 
Regulation 29 CFR 5 825.700 pro- 
vides, in pertinent part [emphasis 
added]: 

Subpart G - BOW 00 other Laws. 
Employer Practices. and 
Collective Bargaintog 
.4grecmeats Mfect Employee 
Itiqhto unda FMIA? 

g 825.700 What if im employer 
provides avxe gcaurow bcnc- 
5ts than rcqaircd by FMLAT 

La) MI employer must observe 
any employment benefit program or 
plan that provides greater fomi& or 
medical leave rights to employees 
Km-9 rights established by tie 

But again. the NVA does not ad- 
dress -family or medical leave 
rights”. And, if Congress intended 5 
2652 to apply to ‘vacation rights” 
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instead of “family or medical leave 

rights”. it could have easily and 
specifically said so just as it referred 
to -vacation leave” in !j 2612(dl(21. 
Congress cert+nIy knew the differ- 
ence between -vacation leave” and 
-family leave”. In 3 26126d3(21. there 
is specific reference to -vacation 
leave” and “family leave”. The ab- 
sence of a reference to “vacation 
leave” entitlements in 3 2652 is elo- 
quent silence heavily weighing 
against the Organization’s position. 

Fotu-th. another rule of contract 
construction comes into play here. 
One of the fundamental rules of 
contract construction is that to ex- 
press one thing is to exclude an- 
0ther.l” In permitting employers to 
substitute paid leaves for FMLA 
leave, 5 2612(d)(2) specifically makes 
reference to -... vacation leave . . ..I 
However. again, in prohibiting the 
diminishing of existing leave rights 
under collective bargaining agree- 
ments. there is no mention of 

I0 How Arbmxwn Works. supra al 497: 
Frequently arbitrators apply the 
pnnaplc that to expressly include 
one or more of a cfass m a wnrrm 
mstrument must be taren as an 
exclusion of all others. To expressly 
scare terrain excepuans mdlcares 
that there are no other excepuons. 
To expressly include some 
guaranrees in an agreement is LO 
exclude other guarantees. 

-vacation leave” in 5 2652. The only 
reference in g 2652 is to -greater 
family or medical leave rights”. 
Consistent with this rule of con- 
struction, because of the specific 
reference in 3 2612(d)(2) to “vacation 
leave” and -family leave- and the 
specific reference in § 2652 to 
“family or medical leave rights” and 
the absence of a reference to 
-vacation” leave, it is fair to inter- 
pret § 2652 as excluding “vacation 
leave” from that section. Therefore, 
5 2652 must be read as it literally 
states - the prohibition is against 
diminishing existing -family or 
medical leave rights” only - not 
-vacation leave”. The construction 
sought by the Organization that § 
2652 prohibits the Carrier from sub- 
stituting accrued vacation leave for 
intermittent FMLA leaves also runs 
afoul of this rule of contract con- 
struction. 

Fifth, past practice is also an ef- 
fective tool for ascertaining the 
meaning of ambiguous language.’ i 
The Carrier asserts [Carrier 
Submission at 4) that other rail- 
roads that are covered by the NVA. 
including the Carrier’s predecessor, 

” “One of the strongest tools for 
W.erpreUng ambiguous contract language IS 
past prXU~e.- Third Division AwQrd 34207, 
supm 
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the Santa Fe, required similar. if 
not more expansive. substitution of 
vacation for FMIA leaves. However. 
while the Santa Fe may have re- 
quired such substitution, according 
to the Carrier, the Burlington 
Northern did not and, upon the 
merger of the two in December, 
1996. the BNSF - the Carrier 
herein - *.,. did not require substi- 
tution of paid vacation leaves”. Id. 

at 7-8. Therefore. from December. 
1996 until the Organization was 
not&ed in October. 2001. the prac- 
t&e of the Carrier was not consis- 
tent with its position in this case. 

To be a past practice. the condi- 
tions in dispute must be unequivo- 
cal, clearly enunciated and acted 
upon and readily ascertainable over 
a reasonable period of time as a 
fixed and established practice ac- 
cepted by both parties.” Third 
Division Award 34207, supra Pasr 

practice does not support the 
Carrier’s position. If anything, given 
the passage af time from the merger 
of the FIN and the Santa Fe, the 
past practice has been consistent 

wuh the OrganizaTian’s position.12 

’ * Similarly. bargaining history is an often 
used tool for determining the meaning of 
ambiguous language. i-low Arbltrarion 
Works, supra at 501 (-Precontracr 
negouauons frequently prowde a valuable 

So, on the question of whether 
the Carrier can require that employ- 
ees who have exhausted available 
paid sick leave and other leave sub- 
stitute paid vacation leave for in- 
termittent FhfLA leaves. we are left 
with the following: Ill reading the 
NVA and the FMLA together yields 
ambiguous language; 12) because of 
the ambiguity, we can turn to the 
rules of construction for ascertain- 
ing the meaning of the ambiguous 
language; (3) the Organizatioa’s in- 
terpretation that the Carrier cannot 

so designate paid vacation for in- 
termittent FMLA leave renders 5 

aid in the interpretation of ambiguous 
provisians’l. However. m this case. there is 
no evidence of the parties’ discussions 
durmg any negotiauons which would clari& 
rhe relauonshrp between the NVA and the 
FMJA Indeed. citing the statement of S. J. 
Kmg [Carrier Submisston at g-9: Carrier 
Exh. 121. the Carrier states that -[aIt no 
time did BNSF or its predecessors bargatn 
with TCU over the adoptton of any FMLA 
policy or the changes or modifwations 
rhemo.‘ Bargaining hrstory IS of no help in 
this case. 

Rqsdale u. W~lv%iw World Wide, Inc.. 
535 U.S. _ [No. 00-6029) [March 19.2002) 
cad bv the Carrier is really not on pomt- In 
Rcrgsdhle. the Supreme Court determined 
rbar a portion of a FMIA regulation (29 CFR 
3 825.700) which srared that -[l]f an 
employee takes paid or unpatd leave and the 
employer does not designate the leave as 
FMIA leave, the leave taken does not count 
agamst an employer’s FMLA entitIementW 
was mvahd as -... incompauble wlth the 
FMLA’s comprehensive remedial 
mechamsm.” Ragsdale. slip op. at 6. Tbat 
is not the dispure in This case. 
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2612(d)(2) of the FMLA which states 
that -... an employer may require 
the employee. to substitute any of 
the accrued paid vacation leave . . . 
for leave provided under . ..” the 
FM~ meaningless whereas the 
Cader’s interpretation gives both 
the NVA and the FMIA meaning: (4) 
w-gier the rule of contract COnStrUc- 

tion that specifc language governs 
general language. the specific provi- 
sions of !$ 2612Ld1121 which allows 
the Carrier to make the offsets it 
seeks governs: (5) under the rule of 
contract construction that to ex- 
press one thing is to exclude an- 
other, because of the specific refer- 
ence in 5 2612[dJ[2) to ‘vacation 
leave’ and the specific reference in 5 
2652 to “family or medical leave 
rights”, it is fair to interpret 5 2652 
as excluding -vacation leave” from 
that section: and (61 past practice 
since the merger of the l3N and 
Santa Fe is that no such offsets 
were made by the Carrier. 

Thus, not all of the factors favor 
one party. The rules of construction 
are not rigid but are merely aids in 
ascertaining the meaning of am- 
biguous language. The result is not 
determined by a tally on a scorecard, 
but is determined on the basis of 

whar constitutes ‘the better re- 
sult”. la In this case, on balance, 
the fact that the Organization’s in- 
terpretation would effectively null& 
8 2612ldl(2) of the FMLA which 
states that -... an employer may re- 
quire the employee. to substitute 
any of the accrued paid vacation 
leave . . . for leave provided under . ..” 
the FMLA and the fact that 5 2652 
which prohibits the Carrier from 
diminishing certain existing leave 
rights does not refer to ‘vacation 
rights”. but only refers to Yamily or 
medical leave rights”, must receive 
the greatest weight. The Carrier’s 
interpretation which, at most, di- 
lutes employee vacation entltlc- 
meats under the NVA does less vio- 
lence to the NVA than the 
Organization’s interpretation does 
to the FMLA. 

We therefore find, on balance, 
that the relevant rules for ascertain- 
ing the meaning of ambiguous lan- 

’ 3 How Arburcuion Works. sqxu (of 474: 
. . . ITlhe standards of canstrucdon as 
used by arbitrators are not mflexlble. 
They are but -ads to the finding of 
intent. not hard and fast Z-I&S to be 
used to defeat uxent.m 

. . 
Sometimes two or more of-the rules 
of interpretation confkt in a given 
case. where this is so. rbr arbmator 
is free to apply that rule wtuch he 
believes will produce the better 
resuk 
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guage do not favor the 
Organization’s position. But the 
burden is on the Organization. The 
Organization’s position therefore 
catmot prevail 

Other Areum%nts 

The Organization’s other well- 
framed arguments do not change the 
result. 

First, the 1942 interpretations of 
the NVA by Referee Wayne Morse 
[Organization Submission at 6- 11) 
do not require a different conclu- 
sion. 

The relevant Morse Interpretation 
regarding 5 5 of the NVA States: 

. The language of the paragraph 
gives to the management the ngbt to 
defer vacations. AS pointed out in 
the contentions of the employees. 
the language does not mean that 
management can defer vacations on 
the basis of trivial or inconsequen- 
tial reasons. What the language of 
the paragraph does do is lay down a 
statement of pohcy that when a va- 
canon schedule is agreed to and ti-e 
employees have received notice of the 
same and have made then vacation 
plans accordingly. the schedule shall 
be adhered to unless the manage- 
ment for good and suffcrenr reason. 
finds it necessary to defer some of 
the scheduled vacations. When 
such a situation arises. the man- 
agement is obhgated to gwe the em- 
ployee as much advance notice as 
possible ._. The important point for 
the parties to keep in mind is that 
the pnmary and controlling meanmg 
of the fust paragraph of ANcle 5 1s 
that employees shall take then va- 
canons as scheduled and that vaca- 
tions shall not be deferred or ad- 

vanced by management except far 
good and sufflcienr reason. growing 
out of essential service requiremews 
and demands. 
Obviously, the 1942 Morse 

Interpretation arose long before the 
passage of the FMLA. To allow that 
interpretation to control this case 
would again, in effect. make the 
provisions of § 2612(d)(2) of the 
FMLA which permits the Carrier to 
* . . . require the employee. to substi- 
tute any of the accrued paid vaca- 
tion leave . . . for leave provided un- 
der . ..” the FMJA meaningless. For 
reasons discussed supra at D(2). 
that kind of result runs afoul of the 
basic rules of contract construction 

and should be avoided. The NVA 
and the FMLA must be read to- 
gether. The Organization’s reliance 
upon the Morse Interpretation forces 
us to ignore the provlsions of 5 
2612(d)(2) of the FMLA. We are 
unwiU.ing to do so. i4 

Second. given the analysis dis- 
cussed supra at D(2). other arbiua- 
tion decisions relied upon by the 
Organization (Organization 

I4 The Organization (Organization 
Submission at 8-9) also relies upon Third 
Division Awards 196.59. J 7737 and 123 J 2 
fSupplemenraU. Sinularly. those awards 
arose long before the passage of the FM.4 
and dealt with questtons of when vacations 
could be deferred [e.g.. a claimed emergency 
and whether qualified rehrf was available). 
Those awards did not address the issues 
now injected by the FhfLA into rhe NVA. 
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Submission at 16-22) are not de- 

terminative of this dispute. 
Assunang for the sake of discussion 
that &and Haven Sramped 
produ,xss. 107 LA 131 (Daniel, 19961 
ad Union Ho~pitat. 108 LA 966 

(Chatman. 1997) can be read as 
supp0t-t for the Organization’s pcsi- 
tion, the basic contract analysis 
discussed supra at D(2) amply 
demonstrates that the organization 

cannot cany its burden.15 

15 However. close examination of the 
awards cited by the Organzzauon show 
the171 to be not on point Or not persuastve. 

In Grand Haven Stamped Products. 
dunng contract negotiations after passage 
of the FMLA the employer made a cormact 
proposal with the I... apparent mtctauon CO 
requre employees ro exhaust vamion time 
for FMLA leaves ..: which was rejected by 
the union. 107 IA at 132. Grand i-fauen 
also dealt wltb a past practrce and a 
-ztppef crause which was held to negate a 
clauned practice of the employer which 
allowed IL to require employees to use 
accrued vacauon and further addressed 
whether there was an impaS during 
bargaining whrch could have allowed the 
employer to unilaterally implement its 
proposal concerning requiring employees to 
exhaust accrued vacation time. Id. at 136 
1%. ht any event. the holding in Grand 
Hauen 1s that -Itlhe right of an employer 
under the FMU to exercise an option 
requinng employees to use such accrued 
vacation ume is limited by the collecuve 
bargaining agreement which. in thta case. 
does not permit rhe employer to dlminlsh 
t$ l!gneflnal value of vacation chotce.- Id 

. But putting aside the nuances 
concerning the bargaining proposals and 
past pracuce. the bottom line m Grand 
Haven 1s the arbitrator’s conclusion that 
the contract in that case -.., does not perrun 
the employer to dimmm.h the beneficral 
value of vacanon choice.” That kind of 

conclusion ignores the language in g 
2612(dl(21 of the FMLA that -... an employer 
may require the employee. to substitute any 
of the accrued paid vacation leave . . for 
leave provided under . ..- the FMLA; Sunilariy 
ignores the language in the accompanying 
regadations that *... if an employee does not 
elect to subsatute appropriate paid leave 
when requesting FMLA leave. the employer 
has the right to reqmre that the employee 
do so‘: and is not on poim here because the 
NVA makes no reference to FMJ& leave and 
therefore the NVA is not a ‘collecuve 
bargaining agreement . . . that provides 
greater fomilv or medical leave righrs to 
employees than the rights estamfsheo under 
this Act.- To the ex~ettr the Organlzaoon 
relies upon Grand Haven. we find that 
award unpersuasive to change the result m 
this matter. 

In Unlcm HospllnL tie wbiuator found 
that there was language m the collective 
bargaming agreement -... on the tssue of 
applying paid nme to unpaid leave . . . [and] 
employees have been given the exclusive 
right ta elecr paid time.- 108 IA at 973. 
Specifically. the pernes in that case had a 
provision m their contract which stated 
Whould specud arcumstances arise (i.e.. 
pemnal or family illness. personal or farmly 
emergency. low census time. etc.) the muse 
shall notify . . . of the nurse’s desire to use 
earned vacation and/or personal holiday 
ume in place of uncompensated leave.’ Id. 
at 970. Clrariy. as the arblrrator found. 
because of that provision -... [tlherc IS no 
doubt that an employee has obtamed 
greater FMLA rights in the event that s/he 
retains the ablli~ to determine whether to 
substitute accrued paid time during an 
unpaid leave . . . [tlhe CBA in this case clearly 
contains provisions that have expanded the 
employees . . . FMLA nghts.” Id. at 973. In 
char case. because of the ‘greater farnfly or 
mrdrcal leave nghts’ m rhe collective 
bargaming agreement. the employer 
therefore could not dimmish those righte by 
designating time taken as vacation and 
personal leave tune where the employee did 
nor do so- There is no slmrlar FhlLwype 
language in the NV& Union Hospital is 
therefore dlstmguishable. 
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Third. the Organization 
(Organization Submission at I5- 16) 
argues that the Carrier’s interpreta- 
tion allowing it to designate unused 
vacation leave for intermittent 
FMIA leave amounts to a superced- 
ing of the NVA by the FMLA. We do 
not see it that way. As we have 
analyzed this dispute, our decision 
is based upon a reading of the perti- 
nent provisions of the NVA the 
FMLA together so as to give both 
meaning. l6 

The Organization’s position that 
under the NVA the Carrier cannot 
require that employees who have 
exhausted available paid sick leave 
and other leave substitute accrued 
but unused paid vacation leave for 
intermittent FMLA leaves is under- 
standable. The NVA establishes an 
employee’s vacation entitlements 
and the Morse Interpretation states 

I6 The Carncr’s November SO. 2001 letter 
dots state its decasion to modify its pcllcy 
-... will be driven by a federal law thar in 
our opmion. supercedes any mconsistency 
in the bare terms of the 1940’s vintage 
mrerprexarmn of rhe NVA . ..* [emphasis 
added]. Gamer Exh. 6. Durmg argument. 
r.he Carrier asserted that it may have 
inartfully used the word Xupercedes”. We 
cannot be governed by labels - else. form 
would rule over subsZanCe. In coming to 
Our conclusion in this matIer. we have read 
the NVA and the fML.4 rogether. That is all 
that matters. 

that vacation schedules shall be ad- 
hered ta ‘and that vacations shall 
not be deferred or advanced by man- 
agement except for good and suffi- 
cient reason. growing out of essen- 
tial service requirements and de- 
mands.” It therefore makes sense 
that employees would object co the 
Csrrier’s designating paid vacation 
leave for intermittent FMJA leaves. 
But the NVA and FMLA must be 
read together and the FMLA specti- 
tally states that the Carrier I... may 
require the employee. to substitute 
any of the accrued paid vacation 
leave . . . for leave provided under . ..” 
the FMLA. These cases are decided 
on burdens met and rebutted. Here, 
the burden is on the Organization 

to demonstrate a violation of the 
relevant language. Given that lan- 
guage tium the FMLA which special- 

tally permits the Carrier to -... re- 
quire the employee. to substitute 
any of the accrued paid vacation 
leave . . . for leave provided under . . . ” 
the FMIA. the Organization cannot 
meet its burden. 

AWARD 
The Carrier did not violate the 

National Vacation Agreement when 
it amended its FMLA policy to re- 
quire that employees who have ex- 
hausted available paid sick leave 
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and other Ieave substitute paid va- 
cation leave for intermittent FMIA 
leaves. 

Edwin H. Berm 
Neutral Member 

I 

Cmrier Member 

/)?&)iLe, a..p& &J 

Organization Member 


