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PUBLIC LAW BOARD NO,

Botwesan

Southern Paclfic Company

and

Switichmenta Union of

Jorth

Amerisa

OPINION BY WEUTRAL MEMBER MANN

Introdustion.

The Board coavened in Stanford, Galifornia on Ostober 25,

1966, and in San Feaneiseo, California on Deeember 19, 1966,

Jonuary b, 1967 and Jamuwary 10, 1967 with all members present
at all sossions of the Doard as follows:

John R. Burge, CGensral Chalrman,
of Horth Amayiga,

- : by Representative

L. D. Bush, Agpistsnt Manager

Switehments Union
Mamber designated
(Organization)

of Peraonnel,

Southern Pasifie Gompany', Momber
s . designatsd by Carrier
J. Kaith Mann, Neubral Menboey, cppointed by the
' ¥atienal Mediation Board

The persons llsted below appeared before the Board and made

statemsnts regarding the gquesticn of includiﬁg on’ths Beecket of

the special board of adjustment certain cases whieh may involve

the interssts of thind parbies md, to the extent doveloped

heroafter, reiussted or comuenicd upon theo provigions in mmy

agreoement ostablishing sueh board whiech they deemed necessavry

for the protsotion of third partisa:
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dJanuary b, 1967, A.M.

My, George P. Lechner, Viee President, Order of Railway
Gonductors and Brakemen

Mr. Jewell Hdgar Tesguso, Searvetary, General Grievancs
Committee, SP=Paeific Lines,
Representing Brotherhood of
Haillway Trainmen

Jamuary 4., 1967, P,

Mre Robert Co Inman, General Gha‘rmaus Railroad Yard=
mnasters of North America, Inc.,
My, John B. Blazin, OCGenersal Sserobapry-Treasursr, Rail-
. road Yardmastors of Horth
Amerieca, Ing,

Pupguard . to Publie Law 89@@56,-89§h'QOﬁgressg HeRo TO6,
June 23, 1966, Switehmen!s Union of Narﬁh Aﬁerica rsguested .
Southern Pgsific_companﬁ to join in an agreomsnt establishing a
special adjustment board to consider and dispose of a large nume
ber of ocluims pending before the National Railread Adjustment .
Board (hereinafter roferred %o ss NRAB) or referable therectoe,

The parties were in agroement with respset to the basis
procegdure to be é@llcwed by the board and to including in the
dosltet to be submitbed %o the board spproximately two hundred Porty
cases which had been pending befors the HRAB for more than one
year, some for as long az seven years. However, they wore une
able to agree with regard i coritain mablers snd under the pro-
vigionas of the det they reguestoed the appointment of a noutral

by the National Medistion Board. The dispubted matters eoncernad
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the considevation of five cases in whieh the inbersat of third
parties are allegedly involved. It was the Carrierts view thad
the speeial adjustment boayd could not consider these latber
five cases unless the agrsement sebtbing up the board permitied
the entirs dispute, including the inbterests of the third party,
to ba determined in the semes procseding. The Carrier furtheor
contended that in order to bind ths third parties such parties
had %0 have notiee and full opportunity to appear snd preassnt
thelr casess

The Union originally took the position that the eases in dise
pube did not involve third party interests end thersfore did not
require special procesdings., It is the Union’s contention that in
any event all cases that have been pending at the NBAB for more than
one yvear must be brought back for determination by a spescial adjustment
board upon the requeat of either pawty. From the outset, however, the
Switchmen have consented that the underlying agreemsnt provide 'thad
third parties rcceive nviice snd he affovrded an opporiuniity o be heard
if thelir interests are found 0 bs involved when the Board is con-
stituted to hear disputss on thelr merits.

Officials of the Order of Railway Conduotorz and Brakemsn,
the Rallroad Yardmasters of North America, and the Brotherhood of
Railroad Trainmen wrote to this Board expressing their view that

the interssts of their Unions were involved in the dispubed cases.
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The first two Unions raquested the right %o appear bsofors ithis
Board and express thelir views. The third Union reguested thab
the olaim of the Switchmen not be eonsidered without provision
being first made for the proteetion of gll interssted parties,
Reprasentatives from each of these Unlons were given an oppore
tunity 30 appear before this "procedurazl” Board and present
theiyr reapeciive positions as 0 what provisions they would wish
to be included for the protection of all interested varties if.
the disputed cases were dockeoted.

Representatives of the Order of Railway Conduetors and
Brakemen and the Brotherhood of Railrosd Trainmsn were agreaéble
to the dosketing of cases involving what they ccnaider #a be the
interaats of their Unions provided the yules of the Board gfaﬁééd
third parties adiquate notiee, the fﬁgﬁt to sppear and an oppor-
tunity to be héardo They indicated an intention to participate
in %he pro@éeding onn the merits and to present evidence and ape
gument in support of ﬁhair}ciaimso The separate prasensations
by ORCGB and BRT Roprssentatives alse referrsd in part %o the son-
siderations that leaving eases at the First Division of the FRAB
does not s30lve the problesms of delay and running c¢lailmsz and to a
proference fopy having disputes determined by boards on the
property sleser to the facts and clircumstanses,

However, the Representatives of the Rerilroad Yardmasters of
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North Ameriea took ths position that the disputes which involved
their Union should not be heard by the spesial adjustment boawrd,
They maintained %that, wnder the circumsianses, the gaseé involve
ing the Yardmasters should be deeidod oniy by the appropriate
Divisgion of the NRAB.

No inference should ?e or was drawn by this Board that thesa
holpfuvl discussions congtibuted consent 4o joinder in these pro-
ceedings on the part of the third party Organiszations appearing.

During these proceedings the three Membewrs of the Board unanie-
mously agreed upon paragrapha 1 through & of the attashed proposed
Agreemsnt egtablishing a speeial adjustment board. Paragraph four
is of spesial relevanee to so-ealled “third party” disputes;

ho The Board shall hold hoarings on each claim or

gricvance submitied to it and dus notiee of the hearings
shall bée given. The determination that a third or sddi-
tional party may have an intsrest in a dispube nmay e
made By the Board as constituted with the procesdursl
Neutrsl Member or ss constituted with the Neutral Hember
to consider and dispose of the dispube., Where it ia de-
tormined that a third or additional party. mey have an -
interest in a dispube, such third or additional party
will be given motice of the time and date the dispube will
be heard and an. opportunity to appear befors the Board on
‘sush date and present their case in a manner consigtent

_with the prosedures adopted by the Board. Ths Héutral
Member of the Board shall be one of the two or more mem-
bers of the Beoard determining.whether a notiece of hearing
‘'will be given to third op sdditionsl parties amid shall be
‘ome of the two op more members of the Board readering mn
award in a dispute wherso notice’ of hearing has baan given
to third or sdditional partieao

With respect. to the problem of consideration of disputes involving
third party interssts, the msmbers of the Beard dssignated by the

Carrier snd Union were in disagreemant regarding the imclusion of
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paragreph 7 of the Carrier?s proposed agreemsnit. The paragraph
propoged by the Carrier iz as follows:
7o No decision ghall be rendered in 2 dispute

involving one or more third parties wmless it is re-

solved complebely as to all parties involved, The

decision shall interpreb cash and every agreemsnt ine

volved in a manner consimtent with each and every

ether egreement involved. The decigion must be bind-

ing upon all parties to be valid. & third pariy shall

net be bound by a decision unless it has had hobiec -

gnd an opportunity to appear and presgent iits case on

an squal basis with all other parties.

Thers are essentially two baslie probleoms raised by para-
graph four on which %he Board has rsached tentabive agrdement
and by the specific language proposed by the Caprisr quoted above.
First is ths question of whether or not a spselal 8d justment boavd
established under Public Law 89=4,56 has authority to bind third
partieg, and if_soa wheother such powers cen be exersised consiie
tu%ianally; Sesond, theﬁa is the @uéatian of whether of‘gotq.
agsuning third pérty cases are determined, the spscisl édjuatmént
board c¢an be ordersd in advance ta'iﬁteryme§=eéch wnicn-mgnagerent
contpact Yin a manner counsistent with each ana'avery other agreae-
ment invoived®. :A thipd possible problem raizsed by the Carrisris
proposed paragraph seven, the requirement of notice and’appaﬁ?
tunity to be heard, seems clearly to have boen resolved by the -
agreed upon paragreph § above.
1i. Digeussion

A, DockatingAéha Diép@si%ion,of Disputes Involving Third Papbies.

The basic qgastioﬁ,presented here is whoether o not the spacial

. -
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ad justment board established in this agreement may be given power
to deal with the rights of third paertiss. If the answer to this
question is “yes", & gbsbtement that third parties will be bound
by the decision of the Board, as proposed by the Carrier, would
be desirabls if not mandatory. Therse is mno reascn not 0 make it
clear ©w all concerned that third party interests may boe bound if
oonsidération of sush cases would requirs this result, Indeed,
if a third pavty is given notice and appsars, bubt ig not made
sware of the intention of the Board te bind him, the notifieation
might be ingufficient to mee® the standsrds of due process. A

party who beiievea he ig appearing merely az a'witaess ﬁéy prepare

gnd pressnt inrormatlon 1n a far diffarent manpar than one wno comes

before the Board as & party who may bs bound by ﬁhe ﬂaeialena
This brings ug to tne erucial izsue of Hhathar this Board
can btake and deecide these third party cases, a quastian wh:eh _
does not appear %o have been directly decldsd under Public Law
894156 (see also Federal Regiater Title 29, GChapter X, part 1207),
ané which may have far-reaching gonssquences a8 o the ﬁaiﬁfé‘and
forum for adjudication of this type of so-called minor disgpute
in the railresd industey.
At the oubset it should be recognized that when thers is a
dispute regarding assignment of work prosensed, & speclal ade
justmant board wmust oither have the powepr io bind all disputants

in a single proeeeding or it cannot consider the dispute at all.
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This conelusion follows direetly from Transportabion-Communica-

tion Employees Union v, Union Psgifi¢ Railrosd Co., 385 U.8., 157

{(Decomber 5, 1966}, which held that whoen prosented with a juris-
dietional dizpube under an existing conitraet the NRAB must join
the third party union in the proeeeding before it and dispose of
the enbire matber. A specisgl adjﬁstmenﬁ board o be established
under Public Law 89=-h56 provides nothing mors than an albteraztive
forum for dispultes whieh have heretolore gone to the NREAB, and is
intended to 21lleviabe the huge basklog of cases pending before
the NRAB. That the latter was the intent of Public Lew 89=L156

seems clear from the House and Senabe Reports. Hl.R. 1iil, pp. 3=13,

B b E=l)] -

N8 M iy . o pree |
wioiz widl FwIis tleito SNy BFe T

og is 3s
Sess. {1966}, In this sense a speecial sdjnstment board iz depiva-
tive of the NRAB, Its deciaions have tho sazme binding effect and
are subject to the same limitations on review as those of the WRAB
itselfs H.R. l1lly, supra at 16.

The legislative history of Public Law 89 <56 scems cleariy to
indicate thabt thers was no intent on the part of Congress to grand
a gpecial adjustment board powers in excess of those whiech the NRAR
itgel? can exersise., It would seem to follow directly frem the
T-CEU case that a speoclal adjustment board dess not have the power
to declde sueh & case between only two of thp parties, lsaving the
third party éighﬁa to be determined in an independent procseding.

B

g

= e

t final adjudication

o}
L]

* Public Law 89-456 iz interpreted to pr

E_s
of rights other than thoss of the carrier and the particular
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organization which set uwp the special board, the T-(UEU case wounld
roegquire a nolding that the spscial adjusbment board could not con=
sider the ease at all., Othorwise the special board would have the
power Lo malte determinations which the NAAR now hes no power o

make, and could thus thwert the Supreme Courtts articulabted policy

£

Povoring sxpeditious settlemsnt of the entire diSPﬁﬁBo&m
While Congesss? intent secemg obvicusly ﬁoﬁ 0 give special

ad justment boards wore power bthan the WRAB itself, thsre is litile

indicabtion that Congress intended special boards. %o have any less

power than the NRAB. The basic justification for establichment of

gpecial beards is vthe fach that there is sush a2 long delay beforas

/ﬂ"'E

;% The question of whelther or not jJurisdiectional dispuies a-
risging under countracits which have volunbery arbitration clauses
should bhe decided in a single proceoeding reguiring the progencs of
2 third party union hag recenily heen the subject of considerabls
debate in legal periodiegls. OSea Jones, Auvioblography of s Dseision:
The Fungtion of Innovabion in Leboy Arfitraticn, and the Nsotlonal
8%sel Urders of Joinger gnd Interplendsis & é@Laﬁo Lo Rove
{1063} Bornstein,; suagling and shoving &1l Partics to a Surlsﬁacm
tional Dispube into ArbiGraLion:  THO LUDLIOUS Proccouve OF Nabional
SuoeL, 10 HALT. Lo RoVe fOI (L9R5Js JonesS, OB Ludzing and Shoving
The Nabionsl Steel Avbitrebion into a Dublous Progocure, {19 Hal%o Iwe
RoeTe S27 (49651, Proiossbr kmdgar Jsones Las takon one positicn that
an arbitrabor presenied wikh what is ssgeontially a2 thrsoe party dige
rube should eoxert substsnitial pressure on the contracting union o
goek a court ordey joining the non-participating union. Whether op
0ot the procedurs sugsested by Professgosr Jones is sound fop the
situatlon with which he was confronted, in the substeniially differ-
ent eontext of grisvance setilemen® in this industry ths Suprome
Court has congbrued the Eailway Lebor Aet %0 be bast cffaectuated by
determination of these conflicting elsims In a single progeesding.
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an NRAB debtermination can bo obbained. The need to eliminate
delay in cases involving jJurisdietlonal dispubtes is cerxbainly
no less than that in esses involving other dispules over which
the special bosrd has power,

There arse two decisions, Sadler %o Union R. Co., 123 F.
Supp. 625 (W.Do Pa. 1954}, and Sadler v, Union R. Co., 125 F.
Suppo 912 (W.D. Pa. 1951 ), which might be elted s indicating

that a special adjustuent board should not have jurisdistion
ovor dispubes involving third parties. The board in the Sadler
cagses had been set up by voluntary agreement under Railway Iabom
Aet 33 Segond, and tho Court folt that ons not 2 party %o the
agrosment could not be bound by it. The court strossed the

fact that there was no mubuality of contrasct with regard to the
third party. In the preasnt case the bosrd is eatablished undor
exprois statutory authority, rsflecting a new Congressional
policy regarding on-the~property determination of miner dis-
putes pending before, or refeorable to, the NRAB, A speeial ad-
justment board will be set up at the request of aither party.
If, as in the insvant case, the parties cannot agree as to rulas
of procedure, thosge matters are to be determined by e Neubtrals
Under these gircumstances it can hardly bz sald that the Sadler
decisions which turned on contract law sre eontrolling., Further-
more, it is important to note that much of the Sgdler opinions

was concerned with the fact that the third party had received
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inadeguate nobtice of the procecdings and had no notion that it
could conceivably be bound by thems These latber infirmitvies
would not be prssent under the procedurs to be adopted in the
pregent sgreement. |

I% is true that the language of Public Lexw 89=456 could be
interpreted as providing that the digpubes %o be heard by a
speelal board will be between the parties to the sgresment only.
For example the Act stabtes, "Such awards {(of the speeial adjust-
ment board} shall be final and binding upon both parties to the
gispute o o o (Emphasis added.). It must be nobed, howsver,
that when Publie Law 89-456 was passed the T-UEU case had not
been decided., A% that time disputes bafore the NRAB regarding
woprk assigoment could, and normally were, decidad befweoen manage-
ment and only one vnion aven though the cothsr union would not
be bound by ths proceoeding and could latsr seelt an ingonsiaitent
determination. (See the dissenting opinion of Justice Fortas in
T-CEU case} see also 65 Mich L. Rev. 386, 387-3880 (1966).) Thus
when Publie Law 891456 was considered Congrsss had no reason o
focus specifically on the problem now before this Board.

Furthermore, §3 Pirst (m) of the Rallway Labor et provides
for awards to be "final end binding on boith parties to the dis-
puse. {(Emphasis addad93 Thia wording clearly seems to gnvigion
only two partles. Yet, the Suprsme Court in the I-CEU case did

not comnsider the presence of the word "both™ as an obstasle te
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its docision. The Court was aware of Public Law 89=-1156 since
the majority, in footnote I of its opinion, referred o certain
ehanges which the Aet had brought aboub, Because the statutoyy
use of the word “both“ posed nc problem in the T=CEU ecase it
should not be rsad to present an obgstacle hers,

Legislative hisbtory on ths question ef whgthey Congress in-
tendod special adjustment boards to consider these three-party
disputes is sparse., Nevertheless, whab there is indicates that
the meombers of Congress assumsesd that such dispubss would arise
and be dealt with by special adjusitment boawvds. In the House

Report it was stated:

o o o SOWMB coOuncernt was oxpresgsed during the hesrings

by witnessoes repregenting the carriers that the mechane
ism esbeblished by ths bill could be used by one wvnlon
for the purposs of raiding the moembership of ancther.

The commities feels that there is no csuse for sppre-
hagnsion on this score, sinece gll persons involved sre
expected to ubtilize and epply this leglslation im

goocd faith in sccordance with its purpose and intent.
This meana that neither a union nor a cavricry can pPropere
1y demand the sstablishment of a special hoard with juris-
diction so broad as $o Invade the Jjurisdiction of another
union as heretofore customarily respected in bthe estabe
lishment of speeisnl boards by volunbtary agreement; should
eny parity do so the paerty upon whom demand is mads would
be expscited o rofuse to agree o sush jJurisdiection.

Such refusal would then forge a jurisdictional determina-
¢ion by a neutral designated as provided in bhe bill,

The neubral, in turn, would be expected to determing -
the jurlsdiction of the board zo a3 not %o invads the
eatablished jurisdiction of another union. H.R. 11iL

supra at 1.
While one way of reading this language would suggest a
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decision sgainst consideration by a special adjustment board of
eases invelving the interesta of a thirty party union, a careful exe
aminiation of the House hearings and the btestimony upon which the
guoted statement apparently is based indicatez that whalt the Come
mitiee was concerned wlth was not eh problem of jurisdiciional
aispuﬁes involving assignment of the work, but rather the ques-
tion of unions with overlapping membershiés compebing with sach
other for membsrs by astablishing apecial boards bo deal with ine
dividual claims. The difficulty énvisioned is the railding of mem=
bership becsuse only ths statutory rspresentativa egn present the
claim of an smployee to its spscial board,

Mrs Jo E. Wolfe, Chalrman of the Nationel Rallway Labor
Conforence, stated the problem to one c@mﬁitteeg using the £ol=
lowing hypothetiecal situation: 7

e o.o ‘The Order of Raillway Conductors snd Brakemsn is
the duly accradited bargalining agent on railroad A. But
10 per cent of the conductors ocn railroad A ars affiliated
with the Brotherhood of Rallrosd Trainmen. OF eourss;
this ig hypothetieal, bubt nevertheless, ¢ircumstances just
exactly similar to this are prevalent throughout thisgs in-
dustyy on practically all railroads, Now, 'tho ORCB, the
bargaining agent could regquest a special board. Ths
cdrriers would have 2 mandatory statubopy obligation to
EETSE8€ o o o

That means that 211 the claims that the BRT ig hand-
ling for their conductor members would have to go to the
Ad justmont Board becauss the BRT is nok the siatutory
bargaining agent for conductors.

How, .the ORGB would get expeditious handling of its
claims to the groat disadvantage of the other organiza-
tion, Hearings on H.P. 701, 704, 706, befors the Sub-
comnitten on Transporbtation and Asronauties of the Com-
mittes on Intersitate and Foreign Commerces House of
Representabives, 8%9th Congress, lst Sess. {1963} 19%.
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When read in light of the problem which was placed befors that
Committee it is clear that the stabement in the House Report is
not intendsed to prohibit speeizl boards from dealing with juris-
dictionsgl disputes regarding work assignment, See Note, 48 Ind,
Lo J. 109, 119-120 {1966), This position is furbher supported
by the fact that the issue was ralsed by the carriers, who,

with regard Ho jurisdictlonal digpubes, have conbinually prossed
for a gysiem requiring sll such dispubes to be determined inm a
single action binding all partiés affected, BSes 65 Mich. . L,
ReVo. 386, 3882390 (1966).

Thﬁs it ig evident that twe strong policies have racently‘
developsd which must be taken into considerabion in attempiing
to decide how Public Law-89=k56 should be inta?pretgd: first,
the legislative intent to cut down the long dslay. in determining
ghese labor dispubtes genersally, and seeond, the Supreme Gnnrtbé
eonstruction of the Railway Labor Aet in the T-CEU cass require
ing resolution of jurisdlctionsl dispute cases in one proceeding;
These two policies can only be effectusted in cases involving
jurisdictional disputés brought befere this Board by interprating
Publig Law 89156 %o allow this Board %o bring all parties before
it and to decide the rights of éll parties in & single procseseding.

The only issue whieh then must be considered is whoether
thers 1s some constibtubional objestion to requiring & third-

party union to join in the proceedings before the Board as coaustituted
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under the agrsement. The most frequently raised congtitutional
guestion in cases of this type is whether or not the third pariy
had adequate noetice of the proceeding and s full opporitunity so
be heard. OClearly, where no notise is given the third party
cannot be bound., Hunter v. Abtehigon T. & 5. F. Ry., 171 F.24

5oL {7oh Cip, 19&830 As has previcusly been pointed out, Para-
graph L of the agrecment of the partids herein- fully providesn.
for noties anﬂ opporbunity to be heard. -

A Pinal congtibtutional problem, an& a c?uciai one, stems
from the fac? that the third party has no offieial-power‘ever'
the sele@tian‘of the board or the determination of its proece=
Gures; and further than one member of the board will be the répre=
senbative bf a union ait least rival te the particular dispube and
characterized as a “party” or "partisan® member. (Ped. Reg. Title
29, Ch. X, part 1207.1 {a}) ' |

It is obvious that a carrier and a union camnot voluntarily
set up a;board.wiih powers between them to adjudicats the righits
of third parties., See, €.g8., Edwards v. Capital Alplines, 176
F.2d 755 (1949), cert. denied, 338 U.8. 885 (1950), Even if the
third party has fuill pight to sppear and o be hsard, the fact that

the oniy members of the board rapresent participants in the case
robas the proeceding of objecﬁivity and rendsrs it void, much in
the same way that & jury in a couritroom procceding camnoi be

composad of relatives of one of the partissz., On the other hand,
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if o board iz sgot up in a manner which preserves obiectiviiy, ths
faet that a parbty, slvhough appearing st the procedursl stage,
did not have a vote in the eatablishmenz;?f the board is not

2
necegsary to its Jurigdieition over hinm,

In the present case the rights of third parbies in contro-
verdies before the Board are sought to bo protected by that clause
of paragrsph L of the agresment providings

The Neutral Mermber of the Board ghall be one of the

two or more mambers of the Board determining whether

a noties of hearinmg will be given bto thizd or addi-

$ional parties end shall be ons of the twuo or woke

membors of the Beard rendering an award in a dispute

where notice of hearing hias been given to third or

additional parties. - e ‘

Under this provision no decision may be vendered ad judicating the
rights of third pertiss unless the neulral member of the three:-.
man board is a member of the mejority. In this rospect the case

is cleariy distinguiszhable Trom BEdwards v. Capital Airdines,

gupra, in which there was no nsubtval member of ﬁhe‘panel'and the
outside party had no reopreséntative on the pangl, or a cage in
whish, although a nsutyal is a member of the panel, the neutral's

vobts ia not required for a decision as to the third party rights.

£2 Compare the fact that a court, for example, mey obtain
powar OvVer any person who gets oot within the state in vwhioh it aits
even though the person doss not live in that siate and had ne power
to vote for or ageinst the judge or Lo debermine the manner of hias
splaction or the procedures of hig court. James, Civil Procedure
512.2 (1965).
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In the latber situation management and the union could combine Ho
defeat the rights of third parties. This problem could not arise
under the plan in the instant case. In other words, whenever s
third party's interests are at gbake the neutral member of the
Board controls the decisiom.

The esse of Arnold v. United Alr Lines, Ine, 2956 F,24 191

(7th Cipr, 1961), supports the validibty of the procodure adopied
herein. There, the Carrisr and the Union sach had representatives
on 8 spscilal board eatablished under Railway Labor Aet, Title I3,
Sec, 20, pursuant to an sgreemant which provided for a neutral in ths
caselof a8 deadloek., In order to pressrve the rights of a third party,
the-féprssehtatives of the Carrier and the Union agreed at the cutset
of the hearing to deadlosk, and immedlately requested the eppointment
of & neutrsl to whom they left the decision, The Court held that %he
proceduré met.éhe roguirsnents of due processg.

in volunbary industrial arbltration situations involving a
thiprd party, tradition and prudencs diectates the move conventional
view that a parby ean only be bound by consent. Moreover, it is the
vractical as well sa cuatomery funciion of grisvance adjudicat{on to
sotila disputes, not ereate them, However, in evalusiing ths velidity
and sense of the procedure adopted in this caze, one must consider &s
wall the alternative mothod of adjudication wers the spseial adjust-
ment board to fall to takée jurisdistion over any cases involving
asserted third party interests. Sueh cases would then have to bedecided
by the NRAB in a single prosssding pursuant to the T-CEU case. Unless
special progedures are adopted following T-CEU, the NRAB panél which

viould hear asuch a case
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would ecnsist of an equal nuwber of éapreseata%ives from the
carriers and Lthe union mémbers selected from the craflts over
whieh the partiswvlsr divisgion has jurigdiction. No meubral
member is reguired in the absencs of a deadloglk. Purther, and
mest significent, is the fact that the structure of the NRAB is
sush that one of the unions could heve a representative on the
panel while the other mighi not due to its elassification in a
different division.

Although some writeprs in criticising the lower eourds in
the T-CEU case had argued thalt such a procecding would bs ine
oquitable, @og., 65 Miche Lo Reve., gupra, at 389-390, the
Suprome Court upheld the Disirict Courtis decision holding that
joinder of the third party was raquired. Under these circum~
atanses it would seem that the procedurs %o be adopbted in the
ingtant case iz abt loast as objective with regard to third parties
as that befors the NRAB itself, and thus is cloarly cansﬁitutioﬁalo

, With the inclusion of the speeial provigion giving con-
$ro0l To the neutral in cases involving third pavty righta the situ-
stion here becomss striliingly parallel to impleader actions under
Rule il of the Federal Rulss of CGivil Proceduve. Under thig rule z
defendant 50 sn setion can join a third party whom the defondant
claims is ligble for any claima defendant is oydored to pay plain-
+iff, If defendant ecould not bring in such a third party but had
to pursue him in an independent avedtion, defendant would be faced
with the poasibilisty of ineonzistent decisions. The federal courts,
rovognlzing the necessity of such a proecedure Lo protect defendant,
have permitted sueh third paprtiss to be brought in even when the
normal rules of jurisdlction would prohibi¢ defendant from bringing
hiz claim against the third party az an independent aeticn, 3 Moore,
Fadepal Prectice SilL.26.
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A possible objection to the spesial provision adcopied herein
is that Publiec Law 89-456 specifiecally provides: MAny twe wome
bera of the board shall be competent $0 rendsr an award.,” Al-
though the provision could be read to permit any two members, re-
gardless of whom they represent, 0 render a decision, thus pro-
hibiting the plan set ocut in this case, it secems more reasonable
0 road the words simply to meke it elear that unanimity is not
required. The ordinary disputs to which this Aet was direpﬁed is
bilateral in charseter. Ib ié obvious that if organization.and .
carrier raﬁ?eseutaﬁives ean agrse in sush cases, the nesd for the
aspeelal wording lis aliminased bscause_éh@re is no need whatsosver
for a neutral. It follows then théf Congress wanbed to male it
elear that the neutrai and an§ one of the parties could deelide a
disputs, even bthough the other party representative on the panel
did not agred. Finslly, the fact that the provision states that
any two mewbers are compebtont to render an awaerd need not nNecegs~
arily preslude the parties from naming one of the members who
miat be ineluded. The provision on whiech all Members of this
Board are sgreed seems in complete harmony with the intent of
Congress,.

Therefore the special adjustment board, under the procedures
set oub in the sgroement, has the atatutory and constitutional
power to bind third parties in ecaszes where this gsetion is nocess-

ary o a completse determination of the rights of ihe Switchmen's
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Union and the Southern Pacif'ic Company; hence the agreement should
contain the following provision:

7o Degisiong or Awards of the Board shall be
final and binding on the parties subject %o the pro-
viglons of the Rallway Labor Act, as amsnded by
Public Law 89 =456, No decision shall be rendered in
a dispute involving one or more third parties unless
it is resolved asz %o all parties inveolved. If in a
judieial proseeding an award is held not binding on
one or more of the parties %o the dispube, including
third pariies, the award shall be deemed not binding
on any of the parties. In addition to the notice
reguired by paragrsph four, copiss of the agroement
establishing this special board of adjustment and
any accompanying opinions shall be sont within tem
days of exeeutlon to all parities zlleged to havs a
third party intersat in docketed casoes.

This provigion, coupled with the provigion requiring the Heubtral
to bo one of the majority rendering a decision would azlgo allow
the Neutral to determins that the mabtiter was sueh that the special
bogrd of adjustment should not deecide s cage beecawvse in hia view
the third pertyls rights could not adequately be probesied,
Whenever a dispubte involving third partiesz cannot be debermined by
the Board under ita agreed rules the case would bs reburnsd to the
NRAB for adjudication.

Bs Interpretation of Agrosments

The Carrier proposes that the agresment setiing up the
spscial adjustment board contain a provision requiring that in
cases involving third parties "The decision ghall interpret sach
and every agreement involved in g manner consistent with each and

every other agreoﬁant involved.® This quoted provision iz too
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broad in ik3 terms., The basiec roason for a ruleo permiviing all
rights o be determined in a single proceeding is to prohibis
two $otally inconsistent deberminzations, both of whieh cannot
possibly be enforced. Thus, as pointed out in the T-CEU case,
the evil 0 be eliminated iz separabe determinstions thais two
uniong are each entitled to do the game work. Prior to the
T-CEU ease the carriers were aubject to such conflicting orders
and then faced the dilemma of violabing one of the orders no
mabber what they did uvwnless they could wenegobtiate with one of
the unions. Soe 6% Mich, L. Rev. 389-90 (1966). The T=CEU

oase prevented this kind of a conflict. At the same time the
T-CEU cane racognized the possibility that thed mansgement mighé
have obligated itgell in such o manner that two unions were en-
titled to do the sames work under their countracits. The irrecon-
silable g¢annot be reconeilequ in such a cage the Courdt speeifi-
cally stated that the carrier might be responasible to pay for
idleness cauged by awarding the work to another union. In other
words the contracts beiween the Carrier and eagh of the Unions
need noi, end indeed should not, necessarily be resd to be cone
aistont completely with one another, Otherwise the Cayrier could
avoid liability clearly ¢slled for by one of its contrasts. Theras-
fore the slause in guestion should not be included. It would seem
that the T=CEU case properly eztablished the lgw in this area snd

thet no provigion is reguired.
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I1I. AWARD

o The following cases shall be inciuded on the Docket of
Public Law Board No. 1; a Speeial Adjustment Bosrd established
by the attached agroemenb:

Doeket Nos. Bg LA1
38 359
39 373
b0 515
1O W3

2. The agreement establishing such Board shall inelude
the following §ravision=

Deciaions or Awards of the Bosrd shall be
final and binding on the parties subjest to the
provisions of the Reilway Labor Ast, as amended
by Public Lew 89=},56, %o decision shall be ren-
dered in a dispute involving one or more third
parties unless it is resolved as to sll parties
involwed, If in a Judieial proveeding an award
igs held not binding con one or more of the parties
0 ths dispubte, including third partiss, the
award shall be deemed not binding on any of the
partisg. In addition to the notice required by
olause four, copies of the agroement esteblish-
ing this special board of adjustuent snd any
accompanying opinions shsll be sant within Tif-
tesn days of ezcoubticn 4o 211 partiesz allsged to
have a third pardy interest in docketed cases.

/a/ John R, Burge
Joan Re Burge

Jsf L. D, Bush
L. e Buan

/8/ &, Keith Mann
de REilh Mann

Attachments: Agreecmant and
Attaschment A" PUBLIC LAW BOARD NO, 1

Dated at San Fransisco,
Californis, this 176h day of March, 1967.



