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c.hmm?y 4, 1.467, A.M. 

Ma Gewge I?. Letihnera Viee President, Order of Railway 
GonductoFs and Brakemen 

24re Jaw&L Edgar Teagxm, Se~rctaz?y~ Gene~aZ GF~BV~~EQ 
committee, SP-PaoeSf5.o Lines, 
Rep~esenti.ng Brotherhood 0% 
paiZwqy TraLnmen 

Jww'S~~ 2.966, Sw~%ahmn~s Vmion UP PJorth f+er%ca zqq~~~st~e& , 

Southerp Pac$Pio. Cornpa& to $Apt i~('+'&yeement as%abf;ksW.ng a 

apeoial ad&stmer@ board to consider and dispose of a Barge num- 

be of oPaims,pen&ng bd'om the Mai3ona.l RslZrohd'Adgustment 

Boa& (hePsina.ftor zwferred to aa ??&4,l3) C.w P8fQP&ka thsretn, 

!fh% parties tram in agmmwm% with ~espeqt to %&e baela 

pmesduxe to be fYW.owed by &e board and to fwLud%n$ 5,~ the 

doeket to be s?&m~%%ed to the board appzw&matefly two &an&red &w%~ 

eases whidh h%ci bean pending berotors the RRAB fox mctz~ than we 

yearn asma for as Pang as sev0n year3.7 Bowk?m?r~ they WQPe un- 

able %a agrws &.%h regas?d ix~ cartain matters and under the pm- 

vision~3 of %he Act tioy rwquested t33e appoin’czwm% of a nrm%ra% 

by she NaticmaZ MedLzi%ikm Boar?dO The dTepwted mattsl~s eo~ncerned 



the aons2derat2on OS five oases in &Zoh the interest of thhlxd 

paxtiea 8Fe a3J.egodpg i.iwOlQ~d~ It was the Caxvier~s view %ha% 

the ape&al ad,jus%msnt board oould not oonefdex %hssa J.attex 

Sive camo unless the agreement setting up the boa& pe~mi%ted 

the entim dispu%s, imcb.a+ng the Zntarests of &I8 tkaiz?d par%ya 

%o be detexminad in the ssme pxooeed2mgo The Carxier Swther 

oonteuded that ia ordex to bind ths third psxtias SW& parties 

had to have no%ioe and StiX opportunity to appear and pxesen% 

wx9fP OQSQ30 

The Union +ginalEy took the posftion tha% the eases in dfs- 

puts did not involve thfsd pas&y intssests and therefore dZd r& 

xequixe speelal prooeedfugso It 33 the Unionoa contention %&at in 

any event nPZ cases that have bsen pendIng at the NRAB SOP more t2xm 

one yssz must be bz?ough% bask SOP detsrmina%ioar by a special adJue%msn% 

boas4 upon the Pequost OS either pa.Wkyo F'z'am ths Ov.taet, hOW8VBP”s Lhe 

Swftahmsa have oonsanted tba% the underlying agpssmsnt provfda 'aa% 

thud paPties reoskve ~tfae s.ud be affe~ded an oppoktunitg to be heard 

If theb? Interests a~8 foumti to be Involved when the Board %e W- 

at%tuted tu hear disputes 00 thheix me~Z%s, 

OSSiciaPs CJP the Order OS Railway Conduotoxs and BPakemn, 

the Raiilroad Yardmasters of NoAh Amwaieas a@d the Bzotherhoed of 

Railz@oad Trahmwn mte tu thes Board expresafng theb vfew that 

the fntepests OS their Unions were involved In the dfspznted eases0 



The first kio Un%oAs requestad the right to appear b5fOP8 this 

BoaPa and %xpP‘3SS tfae9r Qi8WS. The third Unitin requested that 

the &k&m oP t-he Swetohman not be conslde~ed wi.8;hout prov%sdoA 

being Sfz-st made fta~ the proteetloA of aILl intssestad parties,, 

R8pm%%ntatiQe% from each of thase ITAlons w%re &VQR aA oppor- 

tunits' CO appear before thle 'qproaeduraP'9 Beard arzi pr%seAt 

their x-akpeotiva positions a8 to what provI%f~A% they would wish 

tc be inexuded fo& the proteotiom of al% ~ntorestied part&s% if 

the diEipAtted Q8883 W8P8 dOCk%tt-& 

kepre%eAtat;ives a% the Order of Railway Csnduetore and 

Brakemen s@ ths Brotherhood or Railroad Trainmen WW?% agreeable 

to the dook&t%i-q$ of casas iAWd.Qblg what kz%$ oanafder GQ be ths 

interests & theiir Unions provided the WI&% of the Board g&ai$d 

~hhird parkkts adbquate Aotiea D the i.igki$ to appe~ anti an cuppor- 

tunity to b8 heard, They ina2eat0a an fAtF&ioR to~pa~ttik%Ppate 

in thd pro4b3eaing On the raarias ati ts pP8Sent 5QiddsZW and a* 

gumen& in support of their olaims, The s%parata pr%seni;aMoA% 

by ORCB a& BRT R%pr%&Atatives abo referrod 411 pa& to the onA- 

s2dwatiom &bat Isavfsg B~SBB at the Ffrst DivGdon of ths HRAB 

does net SO~QQ the probldm% of dsXag witi runrdng cXaTxn% and to a 

preference for having disputes determ2nsd bg bsatie OR the 

properteg #loser to the facts ti ~~rGtZm%taA%e8~ 

How0w8ra the Regresantativives of the Ra.iZriaacI Yardma%te~% c21p 



No&h Amarba took the po%sLtkm *hat the disputes which iAYO~QQd 

tbaip Uz~ioza should not be baarcl by the specaial adjustmels-6 boas?&, 

They makt&pled tha%8 under the eimmm&anoesa &he ease% SnvoXwo- 

ing %ho Yamhnastem should be deeidod on%g by the appropsi.ai?e 

Divfsisn of the NRkB, 

Ho fnr"erome should be or was drawn hy this Board that these 

h8lpfo.l dfsm.87eesioz-m conntltuted cronaeat to joinder In the%e ppop 

eemdings en th8 pert 02 tbO tb3.H party.Organiaation% appeazring. 

Dwix?.g these proceedings t?m three Membem of the Boa??d un&- 

mmsPy agkeed uposn paragraphs,1 throrugh 6 of the attaehad proposed 

Ag~eelnonk e%tab¶Aahing a %peeiaX ad&Szm-A boszd, Pmagrapt few 

is rd' spoei& relevance to %o-e&led "third party' diisputesg, 

4, The Board %haXB holed hear9x?g% on each ck~A.m QP 
.&OQRWZ subtitted to it and due notlee o.f the hew5.~ti 
sbal% b& given, The detarminat~o~ that a third or addi- 
$Sonal. party may have an interest in a dispuute may be 
m&de by the Board as aonat%tutsd w%'eh the grocedure,l 
Neutrcd Member or as constE%uted w&.$h the Neutral %lember 
ix& cgmsider and dZspose of the dispute, wh8r0 2t is de- 
hiihfimd that a thlrpl or add$tiqaP partymay have ap, 
bptki?est in a dispute, such thzrd 9~ a,d@Itional p'sr'kq- 
wilP be geven notLee oC the ~ZUIQ and date the di%pute wZll 
b~,jmwcl aAd aixoppo??tun+$g't~ app+r berope the Board on 
'such date and presan% their case'fri a tinner consisten+ 
&th the pmeedwes adopted by th&“Boaz-d, The Ikatml 
hube~ aE the Board %h%X be one"'~Q the' two or mt@e'tim- 
ii& of the Boati determ&A5.g.tihe,ther a not9ee of he&-&g 

'w%ll be gTven to thiird or'~,addftional part&es and shall be 
,ona of, the two OF mom m%mbqrs of? the Boar-d mAd%rf~g an 
atiaiga in a'aispute, where hot!qe @ heaPin& has been gQ%m 
to,thErd or additfonalt paz$;iee; 

Wi+kh pespeekto the probBem o? con$deraki,T of d&%pute? invoking 

third party intsrssts, the embers of tbq Bpati dssfgn+3a by t&e 

C0rdel~ and.UM.on were in dfsagz+.y& regardfag the iyUaaion of 
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adjustmat board establlshsd In this agreement my be g2v.m power 

to deal with th;ha t?ights of third parties. If the ~ESW%P to this 

question f% 'tyes", a atatemmt that third pai-ties vikl be bound 

by the decision of the Board a. as pmposed by the Carries, would 

be de%SPabZe if a& mandatory0 There is no rea%on not tw make it 

ekear -IS-? aI1 eoncs~sled that thiad party interests ltlag bta bwmd 53 

sonaid6ratioa of 51.x& oars68 would require thhl% xeault, lhflaad., 

if. a Chfpd party is given notica and appeam,'but ie not maae 

swam of the intention of the Bsmd to bind hiat, the mtifieatioa 

might be inauffieiant t.b ma& t$e standards of due ~FWQSS, A 

party~whw believes ho is appeasing mmz+3.y as awitm~s &y psepare 

befom the Board as a pa&y who mag be bound by the decision, 

This bri&s us ix Chd emwiaP issue of whe&& this Board 

can take and deaide these third party cases0 a question which 
-I. 

does not app&ar to have been ti~ectbg deo!ded uader Public Law -. 
89-456 (see alas Federal Register Title 29, CR%&& X, r&t n2071, 

and sehiab &ay have &xc-reaching aa?asequonses as to the &&~e and 

fkwum BP adjudiaatfsn of thzis type c@ so-called minw dispute 

Liza the rai%mkd industry, 

At the matset it shc&d~be reooggnfzed that when t&we is a 

afif3pui;e regarting aaaigmen% of wcwk ppesanfe&, a speoi32 a& 

justmant boa& must sither have the power &a bind aX.% cl%sputsnts 

in a s%ngl~e,pmtrseding OP it cannot canside~ the dispute at a?& 

- 
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an NRAB determination eazl bo ob&iazado The need to eliminate 

delay in case8 i.nvolvkg jurisdietLona1 disputes is cert&nLy 

no less than that in eases inwoLviing other disputes OBBP whXah 

the speeZaI board has power, 

There we two deaisions, Sadler vO Union R. Co,, X23 Fc 

Supp, 625 (WJI, Pa0 195&j, md Sadler vO Union R, Co,, X25 PO 

Supp. 9X2 (WeDO Pa0 %9!!&.). whfcb might ba &ted as bndica%ia?g 

that a spo~fal adjustment boa&i ahouZd mo% have jw&sdiaGione 

OY~P disputes involving @k-d patikka, The bcavd in the Sadler 
oases had been se-8 up by vdmtarp agreemwt undsp Railway Labor 

A& 33 S&ox& and the Cow% fePt that one raot a pa&g to the 

agxeemant could not be botxw3 by it. Th8 0ouz-t strasssa GhQ 

fact Oha% tbaro was rata mutuaI%ty of coa%ra& w%Gh rogw.d to the 

third party* In "cho p~eaent ease the bola.x?d is establ.fshed ~ndcw 

expr0iw BtatutoPy authority* refl.ecting a $aow CongrassionaB 

poltiqj regarding on-the-propmtg detarmkatiozp of minar d%,s- 

putts pending bePo%we or referable to, tha N3AB, A spoeial ad- 

justmeni boa& wiLB be sot up at the request of efther pa&go 

If8, as in the instant cases the part;f%s canno% ag~eo as to x?U&a 

of preaedures those mattws are to be detesmlnsd bg a MeutPak 

under thaso eixw.zmstances it oan hardly be sa%d that tha 9adl.e.~ 

d~0isicm3 whSch twrmd cm amt~a~t law are 0ontrsPling. k%rtheP- 

lUOPQ* it is impQrtant to pIQtx3 that mUda of the Saklor 0pffliB&3 

was aoncepne8 with i&a fact *hehat the 4;hfzd par&y had PQBodVed 
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deoision alga2w% considoination by a sp8aial ad$.wtm8nt board. 09 

c3asea fnvolo$..ng tha intorests of a thii~ty party union, a careful ex- 

aQhiatioA Of t&8 ~07.3~~~ h8aEingS and the testimony upon which the 

quc+d: statiemsnt appar8nt8y 2s based indicatas that; vhat th% Com- 

mitted ~88 conczcsrnsd wZtb was not ah p-mbL%m of ~urisdlctional 

diapu$es inVoEV$eag aesignment of ehe work, but rather the qu8S- 

fion of unions with oasslappfng IlaombePships CamPsting $sith each 

other fox- members by establishf~ speciak boamk tq deaE with zLrl7 

dividwiil claims, The dWficultg enoisiono~ is the kafding of,twu- 

bsrshgp becauss. eraly th8 statutcwy reprssenta'k~V8 88~) PPeaent the 

cll&n offan amployee to its special bo&=dq 

i&d. J,'E, 1Jolf%, Chaix-man of the Natianal Railva$ Labax- 

Bowing hy@0thetieaI situaeion: ': ' 1' 

+ o,e .The Order of RaIlway Conductors aM Bz+ak%men is'. 
thhe duL;y accpadited bargaLn.sning agent cm PaUxoad A9 .But 
40 per- ccmt of thw cchductops ana ~railz-cad A am affELi.a$%fi 
pith the B?o~b;hs~hood of Ra%lraad Ti?ain:men. Of coyse; 
this is hypo%haQ%caX, hue ,~8Ve~th%l%ss~ CSwx?mstaxjc8a. juat 
0xa6t3y nileblm t0 this aa3 pf%va28a* th,~Kgh%ut ,$hiS fn- 
duetzy on pra&icrallg aILl P,aElroade,? Now, 'Zh8 ORCB, Lb8 
bargainitlg agent eQu3.d r~%qx.zest a Spcsclal. baa&L The 
aarPfeP3 wmRd have a rmmlatory statutiwy o%Riga"o2o;ar to , 
agzw o o o 

Thae m5ans that; all the dXaPlas thae the BRT ia hancl- 
ling for th8Sk conductor membezm"wauUi haV% to gee to the 
Aajwtnssnt Board because tb8 SF fs no% *h% stat~W~?y 
baz?gafning ago& +%IJ CQR~KU~O~~ 
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When road fn sight of the problem whSch was placed before that 

CommXttee it is clear that the statemant %%I the House Report fs 

not intended to prohibit speoial boards from dealing vdth jurnis; 

dia%%olta$ disputes regarding work assZgnment? See Note3 4% Indo 

L. 5. X09a 1894.20 0.966), This position is fvrther supported 

by k&e fact that the issue was raised by khe cawiers, i&9* 

Smith regard to ju.risdietionaE disputes d have continually pressed 

Pm a system reqti.ring al.1 such dlsputos to be determined 1n a 

sfngls @ctiox& binding a$% parties .sffosted, SQ!e 65 Piich, .I;, 

R%B, 386s 388~390 (P966)o 

Thtis it is.evldent that two st.rong psEicies have recont.lky 

dsvePoped which must ba takez~ into consideration 2n aktampting 

ts decids how Public L~~-‘894.$6 should bc Interpreted: fir&, 

the legislatfas inlenti to cut dwx. tbe.lcmg d&Lay, In '&xmi%~.~.; 

these labor df@putes genersll~, an8 sec'sndd, tkie Supreme Cou-ntbi 

eenetru8tio~~of the Railway Labor A& .%n thee T-CW oas~ raqair- 

fng raso.l.~tion'of jurlsdlctiona8 dispute eases in one procsadlago 

These %wo pcbiai~a aan otiy be offeckuaf;ed Zn cases invoBying 

jurisdlotlond- diepubis bmught bef~r?e .tbis Board by in+pfara$%~ 

Publici Law 89-L&6 to ia3.l.a~ this Board to brkg all. partias,@sforo 

it an& td decide the rfQh%~il of a&1 paxties in a.single procs~dfng. 

The only issue wbdhieh '(;hen must be eonsidared fs whather 

there fs 80m63 c~nstitutioa~ ebjast;lon to requlrj-olg a ehica- 



under %he agreemen%O The most frequently raised constitutional. 

quiv.estion in cases of %his type is whether OP no% the %bhird par%y 

had adequate no%ice of the proceeding and a Z'LIXJ. oppo~%unity to 

be hea%d, Clearly, where AO no%ice 2s given the thixcd party 

cannot be bound, Hl.m%0% wp A%ChiSOA T. & s. F. Rx** ;e?% F,%a- 

594 ‘(7th cir, ns48,. As has pr8QiCkI~y been p@.n%ed out, Para- 

gkapb 4 ?%,%,he agreeraoni; of %he .p~~%~&~herein~.#&Xy pan&ides: 

TOP notice and oppox+mZty to l&h&s&L " '- - 

A fs'enal conslitudional problsm, and a c&x&XL one, stems' 

from %he fat% %ha% %ha %hSrd ptzpl%y has ao ozfX3clal power'ovex~ 

%he selection of %he board or the de%emxina%~on of its proce" 

dllpes~ and fu~%he~ %hm me mmbar of the boa.& will. b&the r&pm+ 

sea%a%ik of a union at abaas% rfiv&l tQ the pax-timalar dispute and 

chara6%s5&zed as a "p(SF%y" 0~ "par%isan" me&eko 6Fedo Reg, Ti%Ee 

29* Ch, Xa pa% X207& (a)] 

1% 'is obvavious %ha% a camier and a.?mion,canno% v?&m~qri8g 

se% np ~.bbearil with powom be%ueen %hem to adjudica%e %ht;ho righks 

QF i;hka pafiles, See, e,gOP Edwar?ds ,v,? Capital ,AirPines, X76 

F,2d 755 (X949), cm+%, deaiod, 338 U,S, 885 (X9501, Even if the 

%hi~d pa&g has flB'I1 rBgh% %Q appeap and to be heard, %he faak %ba% 

%he onl,y membes~ of the board mpmsent pa~%lcippssn%s ini the cam 

robs the prweedfng of objec%,Sv~%g and Fenders iti void, much fn 

%he same way %hat a jz.u?y fn a eo~~?%rooui p.rocaed%ng cannot be 

t3anposoa 0.t s0Batdves 02 0x3 0f:the parties. On %ha 0th~ hand, 



if a board 3.8 se% up in a manner whiah preserves objeetivitg, the 

fact iha% a partys alP;hough appear%% at the psocedux&L stage, 

did not have a vote in the establishment of the board 5s not 
.4&i necessary to fts ju&W.ction over him0 

1a the praseat eaaa the righta of' third pax%iLes fn eor&,ro- 

vez~3ies be.?%=8 the Board sre sought to be protec+ed by that clause 

of paragraph r& of the agreement providzmg: 

The Neutiraf. Member of the Boqd shall be one of the 
ho or mozw membeaa of the Board de'cerrqinizzg whe%hets 
a notice of: hea.~%ng wZl1 be given to th,hlsd ok addi- 
d$onal par+xI.es aud shaL.3. be one of ,tb,hB tw5 or orcjrs 
members'of Lhe BoaA Tendering ati award irt a dfapute 
where uotfae CT& hea&ng has been gi..oen.to tk+ipd op 
additional p8PtkSo 

Under this pmvlsion no dealsion may be ,rendere'd adjudlicatEag the 

Pfghes of thhp-pd pex+fes unlbess +ibe~neutraL member of~ths three:-, 

man board is a m&xnbe~‘of the majWitg? "In %his kesp'eet the case 

is cleaF~g.disti~tLiahable I'rom Edwards v4 OapxtiiB Airlines. 

MJ?YJ+ in whhh them was ma nanah+ab m&bs~ ol We panel and the 

outsfdu paPtyhad no z?epres&ntat.fve oyt the pak~XL~ or a ease %n 

whicshr ailthough a neutral %a a men&es of the panel, the neut%~LL~s 

vob3 is not required for a decisfon as ix0 the3 third paPty rZghts. 



In the latter situation management and the union could cornbane to 

defeat the r2ghts of third parties, This problem could not arise 

nnder the plan in the instant case0 In other words, whenever 8 

third party's interests me at stake the neutral member 05 the 

Board controls the decision, 

Tim case of Arnold vO United Air Lines~ IncO 296 F,2d X91 

(7t2a Ciro 19611, supports the validity of the procedure adopted 

herains There, the Carrier and the Union each had representatives 

on a specia.9. board ostab~ished under Railway Labor Act, Title IX, 

Sec. 204, pursuant to an agreement nh5ch provided Sor a nautral in the 

case of a deadlock, Ia order to prsserve the rights of a. third party, _,. 
the representatives of the &rr%er and the Union agreed at the outset 

of the hearing to deadlock, and Gnmed9ately requested the appointment 

of a neutral to whom they lePt the dscisionr' 'The Court held that the 

procedure met' the requ%rements of ,dueproceaaO 

In wokuntary Ilndustrial. arbi.tratfon situations involving a 

tt~irdparty~ tradition and prudenca dictates the more conventional 

vfiew that a party can only be bound by cmnsento Moresvea, it ia the 

practica& as well. as customary f%nctfon of grievance adjudfcat%.on to 

astt~e disputes, not create them, However, In evaluating the valfdity 

and sense of the procedure adopted in this cases one must consider as 

wcPL the aXternat5vo method 0% adjiudfcatfon were the special ad@&- 

ment board to farI to take @riadlction over any cases involving 

asserted third party ?Lnt8P8sts0 Such cases would then have to bedecided 

by the BRAI3 fn a single proceeding pursuant to the T-CEU case0 Unless 

speeiaP $X%3f38dUXW are &opt& fellcwing the NRAB pane% pthich 

would heaP almh a 6ase 



would txmdat 02 an equ$. nu.mbar of repranentat~uos from thy 

carriie~s and,the unlon members selectsd fmm the~urafts owsr 

whfoh the pa&l.cuUr dfvision has ju~%-~distion~ No naMtP& 

mmbsr is mquired in thy absancs of a deadloak, Fu.??thsr~ and 

mosti sfgtificant, fs ‘&he fact that I;hs stratum car the BCW3 is 

au& that one of' the unzi.ons could havs a mppressntative on the 

parcel wh3.b the other tight nr.Vc d?.xa to its elassi%LcaMm in a 

different dfvision, 

Although soms wpftsrs ira ePit%cising ths lowsi? sota& inz 

the T&EU sass had argued that s~h a proaea~iug wou2.d ba in- 

squLtablee -qe 65 Hi.&, I,,, Rev,,, ~a at 389-390, the 

supr%m~ Court rrpheld the Dfst~ict Cou?.?trs deeieion holding that 

jofader of thha third party was requissd. Under three czilraura- 

stanoss it would seem thab th;ho prccsdurs to be adopted in the 

Ehs%ant sass is at Isas% 3s objective with rsga~d to thfr?d pc%~tAes 

as that before the NRAB itself, and thus is c&m-&y constitu%uffonaL, 

6 
Wth the SnsLusPcm of ths apes%&& provisfo~ giving BBA- 

%PO% o the naut~al iln. oases InvoLvfng third p*ty rz?.ght;s the s2tuu- 
atZon here: beoomes str4kbglg psmll2el tf, impleaclex, aetione under 
Rule I.& of the Federal RulLss of GZvtl Px~~aadum, Utade~ Phis mle a 
dsPsndant to -an action @an join a thikd pa~tg whm the defsndana; 
cla%ms fs liable fox? any sPafans dsfsndmt fo orilered to p&y plaih- 
tw9, If defsndant ccuL-3 not brfug in such a th%~d pa&y but had 
to gwmae h5.m in an haopsnddsnt action, a&enaant wcmEd be fama 
with the poasibilltg of lia~onsfstevlt dac2siona. The federal mmrtsa 
moogti&ng i&e nw3ssitg of au& a procedure to pzx&ec& defendant, 
have psm$tted 'au& tIx%rd pas?tiss to be brought 3x1 evsn when the 
rrnamuak males of jui?isdLst%Qn would proh%blt d&ends.& from brkngitxg 
hSer slaim against the thkh2,rd party as an fndspandent aetiicm, 3 Mom?sb 
Fea63pa xh3.13th3 w&2& 



A possible objection to the speoial pfrovlsion adopted herald 

is 'thnt PubLie Law 89-456 speuifhm.lLy prov%des: "Any two mani- 

hers of the board shall be competent to render m awardc" Al- 

though the provialon could be read to permit any two membersg z-e-= 

gaz-dfess of whom they represei$, $0 mnder a deoision, thus plro- 

hibiting the plan set out in this caa~ S it seems make reasonable 

to read the %owosds a2mply to make ii c31ea~ that unanim%ty is nof;. 

required, The ordk~a~g dispute to whiah thig Aat was dfmated 18 

bilatemd. in chamcterP 3% is obviotib that iS orgnnication.and 

aarrfer re$esentatiwcda oati agme en s&h cases@ the need for the 

special~wordlng 2s alimi~ated beoause.thore is no need whataoeoer 

for a netat3?a10~ It folla%rs theti th& Congress wantc& to a&e 24; 

6leax~ that the neutral and any one of the partiies aould deoide a 

dispute, even though the other parrtg representative on the panel 

did not agree0 FiuaLly, the fact that the pz~vfsion skates that 

my two members a~8 oompeteat ts render an award need not RBBBSS- 

ari2;g preclude the parties from namLng one of the members who 

must be included0 The provfsLo.on on whfch all Members of this 

Board are agreed seems fn completa harmony with the ZnZ;me; of 

CoAgress 0 

Theltefore the speoial adgustment board, undelt the pmaedwee 

set out in the agreements hae th8 statutory etid aonst;itut~oma% 

gcniez= ‘to bQv3 third pa~tiea en eaees uhepe thfs aot%en ia ne6es's- 

ary to 8 eoarplete detemulmation of the rights of the Swft&mea~a 

- 



TJnSan and the Southem Pacffio Company; hence the ag~eemenat Should 

oon%~A.n the fol2owin& provis2on: 

70 Deaisions or AwardS of the Board shs3.l be 
finaX and binding on the parties sUb;ject to the pro- 
oisiona of the Railway LaboF AGt, as amended by 
~ubxea Law 89 =&.%o Wo doeZsio-n Shell be rendered &a 
a dispute invoklag one OP ~OPB th%rd parties unl.ess 
it 2s penalved se to all parties Involoede If in a 
juaicfal. prorreedin$ an awar?d %s held not binding'oza 
one or 860x?% 02' the pa&i;ies to the dispute, including 
third parties, the awed shell be deemed nort bindbg 
on a?zy 02 the pax=tieS. In addition to the aotico 
requUgrecl by pamgraph Paax-, caplos of the ag~eament 
ostabl%shing this spea%& boar4 of ad&&nenC; and 
my a~companyhg opinions Shall be mm& i&thin ten 
days of cxmmat%opz to a22 pazltiss aXLegod to have a 
tththird party intesest 2n docketed Gases0 

This provis2on, ooup2ed with the provieion ~?eqU9z4ng the Zaeutral 

t;o bo one of? the majority penderlng a dacisbm wolrld e&So &&?w 

the NeutM!. to determine that the matter? was sveh that tho spects% 

boati of adjUStU23At shDu%d not deuide a G88e beeav.ss in hti vicsw 

the third pe.r%y~s rlgh%is GolaZd not adequnte%g be pr"oteoted. 

WhsneveF a dispute SnvoZshg third parties cannot be de%wmSnsa by 

She Boz%zvl undea' fta sg:reea rules the (zass wrau%a be rs%mea 80 the 

HRAB for adjUdiGatlono 

Be IrtterpmtatEon of Acwxamnts 

The Carrier proposes that the agpeemen% settlw up %bs 

8paalrdl a&tdgusttu&nt. board oon%aLn a provisfoa vequ%PLecg thati in 

uasea fnvo29fng thiti psati0s 'The deaisioa ah&U int83?pz=et emh 

ant3 every agreement fnvo2ood in a manner eoasieton% wftb eauh arzd 

evcwy ot;her sgese'ment invoZ9ed ow' This quo&d pllov,vfsion ie too 



broad in its bemao The bas3.e mason foot a m3.e per&.tt&-g 03.3. 

xdghta ta be aettsrminad in a s%ngle procmxling is to prohLb.bi% 

%wo toCa33.g S.nconsietent detsrmSnations, bokh of w@Seh cannot 

possibibly be 8nfoaced, Thus@ as pointed out hn tbb T-CEU C+WJ~ 

the 002~ to be eljiminatetl fs separate detexminatform that two 

unlo~s are each sntft30d to do the sam wopke Prior to tlse 

T-CliXJ uau0 thO uamiers wepe subjout to such aonKHct%ng orders 

ana then hued th8 dilemma of vlo3.atBng on0 'of the 0paOx-53 no 

ndbsr uh& they dfd unless they cctirt xwtegof;~at~ with one ol 

%he unions, See 65 Wkh, Lo Reve 389-90 (19661, The B 

08s~ preventi& Thea kS.nd of a uonfllut, At the same tzrae the 

ToCEU eatm ~eoogrherd the posslbllity that t&a"d manageuien% might 

hav% obllgat0d Itee'LT fn such a LW.%%~~F &at two iaxLons w@spe en- 

titlad ta do the mm w@k under their contracts0 The ~r~euon- 

uilabls uannnot be eecoz&led, In euoh 8 tam *he CowC spaaWL- 

ualIy statated that the oamiemv rdlght be roaponaible to pay POP 

iidleness uaused by awqding the work to another union, Ia oth0p 

WOW&I the contracts between the Carrlm= and aaoh of the Unions 

need not, and indeed should notS necessasZlg be read to be OQZL- 

sistent compfetely with one mothoF Otherwise th0 Csm-Ze~ could 

avo5d lfabllity alearly oal.led for? by one of its oontxvmtso These* 

fore the &ause'fn question should mot bs included. It would seem 

that the T-CFZJ uas0 ppop0rQ establfahed the law fn th5a rg~ea and 

that no p~ovisflon Pa requ2pedo 



. ” 

PO The fol2cming aaa%s ahsill ba incBvd%d cm tih% Dock%% 02 

Pub%bba Law Board HOO 2, a Sp8eial? Adjusftnm& Board establ.fsh%d 

by th;;he attqehed agr%%ment: 

Do&et Ncx, 3 
iii 

&8x 

;9 ;s; " 
'. ,g !g; 

.%a Thhe,,agmemant ssCab8iahlng Ejuch Bornd sha3.P i?&Sud% 

s$ Hi. D. Bush 
.e D. UB 
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