
PUSLIC LA:? zo& x0. LO1 

In the Z&tter of the Dispute 
between the.Parties: 

Brotherhood of Locomotive 1 
Fireaxen aad Eagiaemn 1 

. Claimsit: 
and ; 

J. C. Baw&ins 
River Terminal Railway 
coTilpany i Case $1 .; 

: 
Statement of Claim: "Clah of Fireman 3. C. Raw ktns for reinstatexzent 'on the 

. :~.' 

board, and pay fey all time lost awaitin, 0 reinstatesent (Claim dated 3/24/b?).‘ 

.' 
Findings: Public Law Board h'o. 101, upon the whole record and all the evidence, 

finds that the Parties herein-are Carrier and Employee within the meaning of the 

'Railway Labor Act, as..amended, and that this Board has jurisdiction over the dis-. 
. 

pute iiwoived herein. . 

The Parties to the said dispx$e waived hearing therem. 

The transcript sf the testimony at the disciplinary proceedings, ,, 

conducted by the Carrier,' reveal'that the conductor, two brakmen on Job 221, 

on which the claimant was fireman and the cretj dispatcher,were not called as' 

witnesses. 

: We find, after a careful examination of the transcript of the 

testimony that a fatal error was comitted by the Carrier in that it failed to 

call the crew dispatcher as a witness at the disciplinary proceedings. 

Upon reviewing the transcript we find that the Claimant testified 

that he left the train at 9:15 P.M. informing the Engineer that he was So% to the 
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crew dispatcher's office to rcake'a SisTp. Re fcrther testified that he had been 

ill for the three preceedizg days with stoxch ailment and had previously goae 

to the nea’s rooa foxs tizes that evening:. Ec stated'that when he left the 

train he weat to the mea's zoo;1 and tbereaftar at 10:00 or 10:X P.X. h,e went 

to the crew dispatchar's w&do-w uld spo?-,e with the cre;r dispatcher. 

Since the Carrier contends that the claimant never atteqted to .~ 

place a b-ap bat instead deserted the train, it m&t be <he conclusion of the 

Board that the crew dispatcher was a naterizl witzxss, who could have offered 

substaxZia1 azd vital evidence to the Ratter in dispute, if he had beea called to 

testify at 'the disciplinary pr0ceedir.g.s. :<e was available azxd could hav& bee= 

stoned by the Carrier. 

While it may well be that the testtioay of the crew dispatcher may 

not have been supportiva of the Carrier's posit&, his testimony was material arid 

necessary in that area of conflict. 
.. 

It is ihe further conclusion of the Board that, even thxgh the 

claimant himself did not call. the crew dis$cher to testify, the Carrier carried 

the obligation to produce the crew dispatcser as a witness, to give material testi- 

no;zy of those events which he witnessed. 

I 
We find support for this conclusion in Award 20094 First Division 

(Referee Seidenberg), wherein it is stated: 

While the course of the disciplinary proceedings Ls under the 
control and direction of the iarrier, nevertheless it is not 
permitted to cull or select data for presentation which only tends 
to demonstrate or prove the fault or wrongdoing of the employee 
being tried. In this case the authority to invoke disciplinary 
proceedings flows fron Regulation 6-A-1 of the Agreement, which 
provides: 

'Fireaen will not be suspended nor dismisse$ frost service without 
a fair and iirpartinl trial . . .' 
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This provision is a guarantee by the carrier that it will deal in- 
partially with the f;n?ioyce in accordance with the co;r;;onfy accep- 
ted standards of fairness. It means that not only will there be 
a complete investigation, brat that there will also be a complete 
and fair trial. Atxd that in the ccndirct of that trial it will 
present all the maieritl facts - ihose wbicb favor 2s weli as those 
which are adverse to the claimant - in order that it may determine 
upon the full record whaiher ihe im?ositiqn of sanctions is wkxzi- 
ted. 

The Division also holds tha” c the enginee,r's testimony consiitutdd 
such 2 basic and esseniial element in the fact finding process,' 
that this testfmony cannot be considered waived by the failure 
of the claimant, on his omn initiative, to introdetce it. The 
responsibility placed u?oa th+carrier for insuring a fair and. 
co-l&e trial means that it must meet this responsih2Siiy without 
regard to the action or inaction of the claimant. This responsi- 
b%ty is partFcularly grave when the witness to be summoned is 
under the coniiol of the carrier." 

Also see Award 16693/First Division. : 

One additional fatal defect in the proceedings exists in the fact 

that the transcript of the disciplinary proceedings is incomplete and does not '. 

contain a true record of all the testimony given at the hearing. During the course -. 

of the proceedings the tape of the tape recorder ran out. TSe transcript contains' 

only such testimony as was recorded by the tape recorder but fails to contain any 

record of testimony given subsequently. lkither does the transcript reveal that 

the claimant made any admission.that'he had a fair and impartial hearing or that he 

had no additional evidence to offer. 

Although the Carrier later proffered a unilateral statement of 

the unrecorded tespony, we must conclude that this statement did not cure the defect 

J A careful examination of the recorded tcstimony'in the transcript : 

do& not warrant the conclusion that the, Carrier maintained its responsibility & 1 

to conduct a fair and impartial hearing on its claim that the claLmant "deserted" 

his train. 
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In the light of the findkgs herein that defects in the discipli- 

na-ry proceedings existed which prevail%;. ' the clainant fron recaiving a fair 

ar.d impartial hearing, the claiin for reinsiatanent on the board, and pay 

for all time 1OSi waiting reinSEats-C-t' y L - will be sustained, less any earnings 

.i-eceived during the period herein involved. -/ 

Inasmuch as the fkdings 

of the claim, it is ihe conclusion 

AVARD: Claim sustained. 

herein require no discussim of the merits 

of the Board that time sSould be made. 

Impartial Chairman of 
Fublic Law BoaFd 101 

Dated at Cleveland, Ohio 
this 1Sth day of April, 1968. 
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