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.Statemcnt of Claia: "Claim of System Cortittec of the B>ot&rhobd That:
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"1. Carrier violated rules of the Clerks ATreeaent,

. . effective September 1, 1952, es mended, when it
called a junior c~ployce to fill a vacancy on the
first trick, Chief Yard Clerks position on Tuesday,
November 3, 1970 (Election Day) in its yard at

Manchester, JIeu Ha9psbirc. .;
-_ : .;_-

2. Carrier shall pay claiaaat, Jams B. Shuerue
. -. eight (8) hours pay at the Chief Yard Clerks rate

p&us eight (8) hours for Holiday pay for Tuesday,
?I?,-?z?C: T) l’:“? -1’

: .,. ;.; ,:

Discussion: Ou Electios.Day there.was a vacancy’ in tho'chief Yard Clerk's. .
position at Manchester,  Pew Uanpshirc because the incuaheat of that position

tias on vooazion but scheduled to report‘&& to b:ork at 6:30 k.M., Tuesday,

Novmbcr 3, 1970 kcction Day). Zlection Day was. a local holiday gQqcrned

by holiday psy rules. The Chief Yard Clerk did ?ot rerurn a<-thc schcdulcd

t&c. Instead he had sent the Carrier ‘a letter  2-m Flo?iCa  which did ~of

arrive at the'chiaf Clerk's office in i3as:bn, l-lzsscchusctts, until spproxi;
-7,

zatdy 9:CO .A.l<., Xoveaibcr 3rd,,-starins that he would not be‘ablo to return

until Xoveaber 10, 1970;--;. s-. ',. .
On the day in question; rincn the 'Zrovcllin~ Eardnasfer arrivod at

the I.:crnchcstcr Office by 8:20 A:I.:: he found that! the incumbcnt of .thc Chief

Yard Clerk's post had not roportod for \;orh, aid that the third trick yard,

Clc-r:: b::J drc.;:L:: left the: Yard Office, !Isvinr; finished hir; tour of duty.
_- ..: - . . - ._-.
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Au-rr) yLI :.,- -’ s .zz _-:, ._
Hofirst called the incmbcnt's hone but Cot no answer. ke thEn repbrted

the matter to the Chief Clerk in Boston.'
i

Kc then souC;ht to fill the vacancy

D’by cdling Clerk. Fclch whose seniority date was April 1969. Clerk Peloh,
v;ho lived in I:ashua, I;. R., and +;ho was scheduled to fill a relief asSignmC,?t

that day at ;5:59 P.M. in Lowell. Nassachusetts,  responded to the travellint

VV'.-yardsasserVs call within 30 minutes and filled the existins vacarxy..
.The Clainrnt whose scniorlty date is Yovesbcr 1946,  filed the

'. _. .1 : :.
instant claia contendin,~1 that he should have been called'td-fill  the Hamhester

--. vacancy rather than Clerk Felch. The Claizent lived in Lowell, Kassachusetts

aad was dcheduled 'to fill an assi,-asent at Lowell at 5~00 P.M. that day.
-. _.

Hr..Felch; who'lived at ?:asWa, which was situated 17 tiler south
.

. . of h&ester while the Claimant who lived at Lowell, located 30 miles south
. - -.

When the Chief Clerk at #-*Pa--03 raceL.ved the incu4hent's !e++er cr.
.

Noverber 3, lg?C at about 9:OO A.:!. infersin; the Carrier :hat he would not
_

' be returning to his'post until I+avc=bcr 10 , 197’0 because 4: i.lln& in his

family, efforts \;ere instituted at approxiaately 10.50 A.5:. to contact the

_' Clginant to offer hin the incurcbent'r vacancy durin: the period that the
'C

' inctxbent worrld be away. The pcrrar at the Cleirmt's km2 ~30/+&red the
.

telephone stated that t&e Cl&amt ms away for the day azd vm.zld not be
. .

)XXaC GEti 4:?$ P.L. Later t:;ar do)- at appro:&.~arcly  4;15 when the Carrier

re2Ckcd. the CiaixDnt aad offered hlz the vacaacg be rcfosed it.

.
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):'; I. - : -I'.
--os t&t Rule j(b) entitled tha Claiaeat aSThe Organization strc.-

.
he senior pmloyco the riCht to perform the work of the Chief Yard Clerk
t~Fd+wCST~k

1% S~ZM, on tne day in question. Khen  the Carrier nade no attempt to

confact bin and instead offered the work to a junior e$loyee, it breached

the Cl~ia&~~s contractual right to w&&y the vrrcnncy.

The Orgpn%,ztion  cont,eads there was no energen~ypfesent- In the

-first instance, the job was not filled between the'hours of 6130 A.M. to

8;20 A.M.. Furthermore, most of the necessary work had already heen performed

by tbe clerk OP the preccaking third trick. The Orpnizntion asserts that

there was only a rrininal. amount of work to be performed at t&e time of the
._.- ._: . .1. . . -$'):. :- -

clerk vzcanoy. .'. . . ,I :
'.I , '.

&an-e high apecd highway and the Citi.nz..at required only 15 minutes more than
~~~rdc!t~St5k

the junior engloyee to reach&h. The Organization asserts that the

Cleinant had a dcrand right to'fill the vacancy and he should have been the
E,

first employee called to fill it.
cc-- -

.-
The Organization  states that it is irrelevant, and the Carrier is

introducing it only to becl.o.xd the IETUE, that the Carrier offered, ahd the

Cliirant rejected, the vacancy when it was ofSered coo-him, several hours

after it had be-on offered to the junior enployec, for itg duration. The

CZSiinant is not filing any claim for the enstinG C2yr, but only Sor ?!'avcr~ber

3, 1970. It.is also Frrelovmt to assert that the Claixmt was allrCodly

0
no5 at hone &en he uas called at lo:50 A.K.. Thk Cxricr did not c-31 bds
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for the initial vacancy, and thcxforc it ixmot validly contend that the

cla+ant wzs not available at the time the initial czll was nade. Nor is

Dthere zny merit to the Carrier's plea that it should te exculpated from its

contractus breach Secsuzc .the incmbent of the job felled to meet his re-

~ sponsibilities to the Carrier. _*

The Organization asserts that the record clezrly shows that the

~~~~~~ was entitled to be called first fo fill the vac~cy.on the basis
:

of his,seniarity, but the Carrier failed to do So, and therefare.the  claim

should be sustained. :. .::

carrserls  Position

.: .:. .',
The Carrier denies that there is any nerit to the claim. There

/+4+-p ix.~wl
is only one cl&k per tovr'essi,giid at-s--a and when the Travelling Ysxd-

'.msstrr ::?j72d =t D,:E x.::. d.2 :,a‘: GL c*r;. on au:y, fna the third trick

elcrk already having dqzrred, -be took the neccsszry moans to cage uith this

erzcrgeacy situation. It was an ehcrgency situation, end it was created by

the ezvclier end indifferent conduct of the.incumbent  in not notifying the

Carrier that he ;!ould not be able to report for duty 2t the conclusion,of

his vxr7ion xhen he knew in advance of the illness in his foz&ly;‘ The

C3rrier as=.erts that the ncsligenie of the incumbent necccritztcd it calling

the nczresl  availrblc em?loyec to cover this scddcn vxascy.
;i

The Czrrier resrondad to the c~erkcncy in tho most feasible znd

ezpcditiouc manner. Hr?ny at!ardo of the.Third Division, both off and on

this proneray, h-*/c reco,;nizcd  the princir.le thz.C in an eccrgcncy the Czrrier

is cnti.tlcd to a corttin 1ati;uJe of jud,-,xnt to %?kc a quick dccisf.on, snd

the Diviciom h.=c rcfuscd to ~;cco:xl pr-co the Carrie ns to +:heLilcr it: nadc



ju&pcnt.,  at the tine it made it.

D --. . The Carrier points out that zs soon OS it received the incu5cnt's

letter later in -he cornin,- of Koveobcr 3rd, it ntterepted to fill the exict-

ing vacaicy for the durcticn  in accordance with strict seniority order, but
- -..

'the Cl&n~~r eschewed any interest in the positicn. The Carrier asserts

fbat Clsiicaut is sttcn$in~ to get "EozethinC for nethih;”  by filing the
<S.. :. .;.

clsi?n for holiday ?ay althouGh he had na,interest  in fillixig the vacancy.
.

M&ckr  be was not disadvantaged on Kovembor 3rd. bcc&so be torked his

re@ar'assignment in Lowell at .5:00 F.13.

The Carrier states that it shou1.i not be penalized for atter?.?ting

to reqond praogtly to an emergency situation creeted  by an cnployee~s and

not its, negligcricc in a manner  that did not really agCriere the Clainant..

The Board, upon the whole record and all the evidence, finds

that the ez.?loyee and Carrier are E~?lbyoc and Carrier within the mezhir~

of the Railway Lrbor Act, es wwndcd; that the Eoard has jurisdiction aver

the dispute and that the Farties to the dispute ncrc dven due notice of
v

the herrin&‘thercon. :. -.

The Board finds the facts of record and ?hc relevant cobtract

provision, sup~or: the Organization's rather tkn the Crwrier's position.

The clear lanzuagc of Rule 3(b) fake it &dent thst-the work here

in issuk'hcd to bc azsi:ned  or akardcd 6% the b-As of IcnCth of service.

Tbe C1ai%snt bad more lcn$h of service thsn Clerk Pclch, and should have

in the ordinary course of events., bear, co.llcd first :o fill the cristinz

v3ssncy. ,.v

The Bawd finds the cicfcr~c .?c:v-r!cuii hy the Czrricr in;.ccou>to 5.1:

Ii;bt of the Claimant' o firm contrsctunl  claie.based on seniority. Senioritg

.
.



$6 a vested contractual rir;ht that nay bo' abridGed or tiurtailed only in the

D
most conpcllinp;  OS circwstancfs. Such circumstacccr  are bcre lacL.inG.

The record shows that the Clckrrant only lived 13 niles  further
@#:*W CG’EL?

6outh of w than did the junior employee utilized, and since both cx-
.__.

p10yees had to use the sane high speed hight:ay, the distance vas not of

sufficient inport to Karrant breachins the Claimant's seniqrity. The Board

also finds unpersuasive the Carrier's conplaint  that the%acunbent  of the
. .

job failed to neet his respoxasibilities  to it. Giving full'cognisance  to

the Carrier'6 justificd.coqolaint, the fact rerains that the Ciainant was

not responsible for thi.6 ba-each of aonduct and he should not be required to

suffer a violation of his seniority rights because of a&the: ezplcyee's

misconduct qver which he had no control.

The Board finds no persuasive reason in the record why the

Travellin~ Yardnester could not have atteqtcd to .fill the existing vacancy

on the morning of Rovcaber 3rd in 6trick seaioriry~order. Having failed to

do so, the Carrier breached the Clri~~ant~s 6enSority rights and must

thcreforc honor his cl&in. . . . :.
' I" c. .- : .Y
-. =

AiWLD : Clain s u s t a i n e d .
: .

-. _

htjh.33: The Czrrier is directed to cornily with this b?LQD os cr before


