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.Statement of Claim: " Claimof System Comasittee of the Brotherheod That:

?

, 1, Carrier violated rules ofthe O erks Arreenent,
. . . effective September 1, 1952, es nended, when it
. called a j uni or emsloyee to fill a vacancy on the
first trick, Chief Yard Cerks position on Tuesday,
Noveaber 3%, 1270 (Election Day) inits yare at
Manchester, MWew Hanpsnire. .

2.Carrier shall pay clai.na.nt; Jénes B. Shuzrue
"- eight (8hours pay at the Chief Yard Cerks rate
plus ei ght (8)hours for Holiday pay for Tuesday,
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Di scussi on: ' on Election Day there was a valcancy’i n the Chief Yard Cerk's
position at Manchester, New Hamushire because the incumbhent of that position
was ON vazation but scheduled to report"ﬁack to work at 6:3%0 A.M,, Tuesday,
Novarber 3, 1970 (Zlection Day). Electien Day was a local holiday governed
by holiday pay rules. The Chief Yard O erk did not recurn atf the scheduled
time, Instcad he had sent the Carrier ‘aletter from Florida which did not
arrive at the Chief Clerk's office in Baston, I-Iassachtisetts, until approxi «
wmately 9:00 A.M., November Zrd, stating tha: he would ’hot be'able to return
until lYoveuber 10, 1970‘1;*_

On the day in quésf | on; wnen the Pravellins Izrdmaster arrivod at
the Monchestor Office by 8:203...1-!; he found that the incumbent of -the Chiel

Yard Clerk's post had not reported for work, and that the third trick yard,

cleric Nud already loft the Yard Office, having finiched hin tour Of duty,



.t ~
- M) .

Awd NO .| “ = 2t PLB NO . {6}
He first called the incumbent's hone but Cot no answer. He then reported
. |
the matter to the Chief Clerk in Boston.' Ie then sought to fill the vacancy
.\':y calling Clerk Felch whose seniority date was april 1969. d erk Felch,
who |ived in lashua, I'. B., and who was scheduled to fill a relief assignmeat

that day at 3:59 P.M in Lowell. Massachusetis, responded to the travelling

..

yardsaster's call within 30ninutes and filled the existing vacancye.

The Claimant whose scniarity date is avember 19116 filed t he
I nstant elaim contending that he shoul d have been called tn "£i1l the Hanchestexr
vacancy rather than O erk Felch. The Claizent |ived in Lowel | , Massachusetts
and was scheduled 'to fill an ass:tc,nment at Lowel |l at %:00 P.M that day.

Mr. Felch who 11ved at za..‘ma. whi ch was situated 17 wiles south

of Manchester while the O ai mant V\/np lived at Lowell, |ocated 30milessouth

.
P
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Wien the Chief Clerk atBaﬁ:to:-‘x received the im:w.'iher;t's lotrer on
.Novezber 3,197C at about ©: oo AL 1nforr.ing: the Carrier that hé woul d not
be returaing to his'post until XNovember 10, 1973because of illne;s in his
famly, efforts were instituted at approximately 10.50 4,3, tO contact the
. Cleimant to offer hin the incuwbent's vacancy gquring the period that the
incumbent would be away, The persor at the Claiceat!s Lome who _a_.n_smé:;-ed t he

t el ephone stated that the Claiment was AWAY for ihe dav and vould not be

home until &:0C P.ii, Later thar doy at epproxinmzrely 4:15 when the Czrricr

Teached the Claizant and offered hir the vacancy D€ refused it.

The cchedule azreezent rule relied upon by the Clainant is Rule
3{v) wrich sctates:

"#ithin the 2onflinec of ezch senjority distriet, emplo;,'ér.-s have

prior risktc in accourdarnce !nth their length of acrvice within
the éisiriect (fitness z2nd abiy

] ' i1y being sufficient) to trorotien,
acoirnnens, Ciczlarerent znd wark.y



CAWD My . 3:

Qrﬁmizatiou's Pos;ition _— o _ PLB ND' fG‘”

e

-

¥

. : "fl;e Organi zati on stresses that Rule 3(b) entitled tha Clainmant as
he senior exvloyee the right to perforn1the‘mork of the Chief Yard Clerk
a:’ﬁw{:ig{ﬁqe day in question. whenthe Carrier nade no attempt to
contact him and instead offered the work to a junior empleyee, it breached
the Clairant's contractual right to oseupy the vacaney.
The Organi,ation contends there was no epergency p_f'esent. In the

first instance, the job was not filled between the hours of €:30 A,H. to
8:20 A M. Furthermore, nost of the necessary work had alresdy been per f ormed

by tbe clerk on the preceaging third trick. The Orgenizatien asserts that
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there was only a minimal amount of WOork to be performed at the time of the
cl erk vacancy. Y Y
Tre Orpanizatien also denies that there is any relevancy to the
.za.—.:. thai he Slotwslh RIved 22 milez fusther gouth than 333 tho dund ar eme
- ployee who was utilized., Both the élm‘.mant and the junior employee used the
gane hi gh speed hi ghway and the Claiment required only 15 minutes more than
o MQ,MC,LEEST:‘EPE . _
the junior employee tO reach -essaa, The Organization asserts that the

Clainant had a demand right te f£ill the vacancy and he shoul d have been the

=

' ®

first employee called to fill its -

The Organizatien States that it is irrelevant, and 'tﬁe Carrier is
introducing it only to becloud the iscue, that the Carrier offered, and the
Claimznt rejected, the vacancy when it was offered to him, several hours

after it had been offered to the junior employee, fOr ivg duration. gue

Claimant is not filing any claimfor the ensuing days, but only Jor Noveater
3, 1970. It is al so irrclevant tO assert that the Claimant Was allegedly

nov at home &N he was c2lled at 10:50 A.M.« The Carrier did not 211 him
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for the initial vascancy, and thereforc it cannotvalidly contend that the
Clajmant was NOt available at the time the initial c2ll was made. Noris
.there any Merit to the Carrier's plea that it should te exeulrated fromits
contractual breach becauze .the incumbent of the job fziled to neet his re-
. sponsibilities to the Carrier. -
The Organi zation asserts that the rezord e¢learly shows that the
Claimant was €ntitled to be called first to fill the vacaney cn the basis
of his sensority, but the Carrier failed to do se, and thgrefére.the claim

shoul d be sustai ned.

carrier'sPoSition

The Carrier deriest hat iﬁere IS any marit to the claim There

. _ i Mer= R GOTER
is only one clerk per tour assigned at —~so==a and when the Travelling Yard -

‘megtor srmivad ot 222 AN onl Jeana RO ciérn ON auty, #na the third trick
.1crk al ready havi ng departed, be t0ook the necessary means t0 cope with this
esergency Situation. It was an eﬁcrgency situation, end it was created by
the eavalier end indifferent conduct of the incuwabent in not notifying the

Carrier that he weuwldnot be able to report for duty at the conclusion, of
his vacation when he knew in advance of the illness in his faﬁily} The
Carrier ascerts that the negligence of the i ncunbent neecessitated it calling
the nezrestiavailable emnloyee tO cover this scvdden vacarncy.

The Cgrrier resrponded t0O the ecmergency Iin tho ;rmst feasilile and
expeditious manner. Many awards Of the Third Division, both off and on
this proverty, have recosnized the princirle that i N an ewerpency the Carrier
IS entitleé tO a certaia latitude of judgment tO make a qui CK deciszion, Snd

the Divicion hac refused 10 gecend fuess the Uarricr as tO shether it madce

.c nosl e¥nedicrnt Judguent at the tinme, as lon: ag 11 uade o cood Taith
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judgmeat,at the tine it made it
a ghe Carrier points out that as SOON as it received the incumbent's

letter later in the morning Of November 3rd, it attempted to fill the exist-

ing vacancy fOr the dursticnin accordance with strict seniority order, but

the Cilaimant eschewed any interest in the positien. The Carrier asserts

fbat Claimant i S attemvting to get "eomethins for nothing"by filing the

LI NN

clzim for holiday zay although he had ne interest in filling t he vacancy.
Md-re-over be was not di sadvant aged on levember 3rd,hec;use be worked his
r-es;ular “assignment in Lowel | at 5:00 F,l,

The Carrier states that it should not be penalized for attemzting
to regoond promptly t O an emergency situation crezted by an employee's and

not its, negligence in a mannerthat did not really aggrieve the Claimant.

. Findirgs: The Bozrd, upon the whole record and all the evidence, finds
that the ezpleyee and Carrier are Ezployee and Carrier within the meaning
of the Railway Labor Act, esS amended; that the Board has jurisdiction aver

the disoute and that the vparties to the di Spute were given due not iq_ge of

t he hearing thereon. < -

The Board finds thefacts of record and the rel evant contract
provi si on, supporz the Organization's rather <nzn the Carriert's position.

The cl ear language Of Rule 3(v) make it evident that-the work here
in iscuc had tO DC azsirned OF awarded on tie basiy of length of =ervice,
The Cleiczont bad more lensth of service than Clerk Feleh, andshoul d have

in the ordinary course of events, bezn called first o fill the existing

VsCancy.

raw

. The Bawd finds the deforee advanced by the Carrier incdecuute in

light of the Jaimant' s firm contractual claim based ON seniority. Seniority
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is @ vesied contractual right that nay be abrxdwcd or curtailed only in the
' most compelling of circumstances. SUCh circumstarces are here lacking.
The record shows that the Claimant only |ived 13 miles further

a2 LSTER
south Of Hmaiea than did the junior employee utilized, and since both em—

nsloyeeshad to use the sane hi gh sveed highway, the distance was not of

sufficient import tO warrant breaching thed ai mant's seniority. The Board

also finds unpersuasive the Carrier's complaint that the ‘ncumbent of the

job failed to neet his respensibilities to it. Gving fullicog;izance to

the Carrier'6 justified complaint, the fact remains that the Claiment was

not responsible for thie bresch Of senduet and he shoul d notbe requirea to

suffer a violation of his seniority rights because of another emplcyee's

m sconduct over which he had no control. .

The Board finds no persuasive reason in the record why the

Travelling Yarénmaster coul d nothave attempted to £3il1l the existing vacancy
. on the morning of Fovember 3rd in strick seniority orcer. Baving failed to
do so, the Carrier breached the Clzimant's geniority rights and must

therefore honor his elaim, . . ) .

| ] ‘ =
AWARD Claim sustained. -
JATATHE The Carrier i S di rected to comply with this AWARD on cr beforc

D}?-. lat q 187%. il
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