Award No, 2

Cape No. 2

UTU.K Fiie No. 18-634

Carrier File No. A¥ -
798

PUBLIC LAW BOARD NO, 110

PARTIES THE ATCHISON, TOPETKA AND SANTA FE RAL! WAY
TO THERE COMPANY, COAST LINES
DISPUTR - and -

UNITED TRANSPORTATION UNION - ENGINE MEN

STATEMENT Request {ar removal of twenty {20} demerits asscaned
OF C1 ALM: against the personal record of Engineer W. €. Comstock

am reasult of iavestigation cnaducted at Southers Facifie
Compuny ia Bakeraiield on December 239, 1371.

EINDINGS: The parties herein are Carrier and Emplaoye within the
meaning of the Rallway Labor Act as amsnded, and this
Board has jurisdictioa.

This is a segquel to this Board's Award No, 1 in which,
for ressons atated therwip, a suspension of Firernan 1.. A, Tudor was
sustaiosd ia connection with an incident om December 16, 1971, on itracks
shared with the Southera Facific, when six SP units coupled ta four Saats
Fa unita, aad the tea-unit train was vaable (o stap at a red signaal, apparantly
because nc aly check was made to ascertain if the hages had been connected
beatwees the two sels of locomaotivas.

An investigation was conducted Dacember 22, 1971, at
which thia Claimant saginaer was citad for possible vielations of SP Rulas
106 and 874 amoag others, along with Firemana Tudar. The Claimant
tastifind at'the henring after which Fireman Tudor was found guilty, but
siigww no guilly findings were made with respect to the Clatmant,

" Only seven days later and stlll within the 15~day time
limitation Irem the cadurrence, this Clximant was cited agaln but far
alleged vialations cther than those charged against him la tha first
Investigation, This time tha Claimant was aceused of possiblie violations
of rules mzinily having to do with air hrakes.
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He was found guilty this time. and assessed 20 demarits.
Thae demarits since have bpan warked ofl and therefore are moot, but the
Crganization presses this appeal on grounds that iegal prisciples of double
jsapardy and res judicata are imvolived ia the holding of the doublw iovestigation
soocerning a singie employse and, in its view, the dusl invsstigation violated
‘Claimant's rights to a fair and impzxtial trial under the ruiss.

Techmically, "double jeopardy’ may nst be lavolved becsuse
the charges against Claimant in the two proceedings were diffarent, nor is
this & mattar for ras judicats because of lack of complete ldantity of issues,
But the reguiremants of due process, particularity under the lettar and apirit
of the inveszigation procedure under the ruiles, do not appear o hava baen
bl

In ity Award No, I, P.1.. B, 12 beld that ""The holding aof two
izsvastigations for the same offense {(was) improper.' 1o ity Award No, 11i,
P.l.B. 381 similarly, ‘barred (a} saparate second disciplinary proceeding
agninst the Claimant by reason of the samse accident * *

In Award No. 21343 the Flrst Ulvieion swt aside & discipiinary
peanally resuilting [rom a sacond investigation of the same incident, saying:

W e baliave that the carriar mads an elaction
as to which ruls to procaed cader when it flrst
filed the charges. It could not later demand a
sacond investigation baased on the same svideace
and attemypt to bring tn anothsr rule, which marsly
rephrases the alleged first viclation, "

The ietter and spiris of a prompt, Iair and impartial investigation
under the rules presupposes that the Carrier will do as thorough = job us 1s
possible ia the Hrst instance, xand that it will nol merely seek aAxnother “bite
at the appla, " by later citing other rules vioclations than those alleged at flrst.

But the Carrier objects that it cught to be able ta do this when
nsw evidancs is discovsred. The éouris permit resopsniag of cases on thias
ground, but with great reluctance. The aew evidencs ugually rmust have
aprony up entirely independently of acy of the kpows clrcumstances bhrought 2o
light in the heariag or trial, and often there must be an element of concsalmaent.
Almost invariably this avenua i open anly o the sccasnd and aot the accuser.
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Not coly does piecemeal lovestigation smack of oppression
spd undas burden upon the accused, but it could lmport inte the investigation
Procesas under railrond disaputes adjustmant the vice of 'plea bargainiag, "
reiated to the testimony given by an xecused in an eariisr hkeuring.

Accordiogly, cooslsteat with the ressoaning of other public
law bhoards and the Firet Division ic the awards citad hereln, this alaimm

must he sustained.

AWARTI: Ciaim sustzinad.

John F. Sembower
Neutral Membar

),

B, K. Pesrry K. Lavin
{Carrier Marmber) {(Organization Mamber)

Dateds 9_‘/_““ ’/,?"L



