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PUBLIC LAW BOARD NO. 15352
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LISIUTID) BROTHISRHOID OF [AINTEUARCE O0F WAY EIPLOYERS

SUTATEMEUT OF CLAILN: Glaim in behalf of former Trackman L. . Ortiz
Lolorado Bivision, for reingtatement to service witl seniority,
vacation and all other rights unimpaired and compensation for any
waze loss he may have as a result of his removal from service Ho-
vember 13, 1979.
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FLIDIMNGS:  Ihis’ Public Law Board Wo. 1bs2 Eiunds that the parties
herein are Carrier and employee within the wmeaning of thie Railway
Labor Act, as auended, and that this Beoard has jurisdiction.

In this dispute the claimant was a member of lxtra vang 62, On
October 10, 1979 traclman A. A. Sandoval told the foreman that he
understood the claimant would not be coming back to work because
he had hurt bis bLack ‘on the job. Frowm that date tu the tiwe of
the investigation, no other member of the gang velayed any infou-
mation reparding a back injury to the claimant.

The foreman conveyed this information to the roaduuster aund the
track supervisor., They coutacted the claimant and were told he
was off duty because he had suffered a back injury. The claimant
was absent frowm duty beginning October 16, 1979,

The claimant was notified to attend a formal investigation llovember
6, 1979 to develop all facts and place responsibility in connection
withh his alleged absence from duty without preper authority begin-
ning Octover 13, 1979 and his allegedly falsifying information given
to Doctors Joimnson and Kosicki on October 3, 1979 (claim of an on
duty injury). Pursuant to the investigation the claimant was dis-
iaissed from tie service of the Carrier.

The Carrier contends that the claimant was absont from duty without
authority and that tle cvidence also establishes that the claiwmant

pave false information to two doctors regarding aun alleped on duty

injury.

1ae Lransceript of 56 pages, as well as the cuthibits introduced by
the parties, bhave been carelully studied. ‘There is a great deal ol
conllict in testimony. There is no evidence wihich cstablishes that
the claimant advised the foreman he was injured on the job. The
claiuvaunt did testifly that his back hurt, but the evidence does not
establish that he was injured on the job.
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The claimant also testitfied that he did not tell his foreman that
he wanted the next day off. The claimant testified that he told
the foreman that he wmight miss the next day in order to see a
doctor. The claimant later testified that he did tell his foreman
that lLie had been hurt.

The claimant failed to £ill out an injury report and did not at
any time request a leave of abgence. The claimant testified that
he understood it was his responsibility to procect himself with a
request for a leave of absence. The claimant testified at the
hearing that he had been absent without proper authority since
October 18, 1979 (Page 12 of Tramscript).:

The Carrier introduced a statement by the foreman, and the Organ-
ization objected sto the entire statement, but such was submitted
into the record. This statement would be inadmissible except for
the fact that the foreman appeared in person and testified and was
subject to cross examination. The foreman admitted that he had
authorized the claimant to be off OQctobexr 9.

A special agent for the Carrier testified that the claimant reported
to the depot on Gctober 15, 1979 claiming an on duty injury. He
further testified that the claimant could not recall if the acci-
dent occurred at Sands or Gisc on October 8, 1979.

The track supervisor, who was the claimant's immediate supervisor,
testified that he had no knowledge of a back injury to the claimant
and that the claimant never requested a leave of absence.

A fellow member of the gang, A. A. Sandoval, testified that he
heard the claimant tell foreman Damrell that: "If I don't feel
right, I won't come to work toworrow,' but did not remember hear-
ing the claimant gay ne had hurt his back.

Another fellow member of the gang testified that he heaxd claimant
advise the foreman: '"Willie, I don't think I'll work tomorrow. 1
am going to see the doctor to see what's wrong with my back." He
also testified that he heard the claimant tell the foreman that his
back was bothering him because early in the day they had been un-
loading ties.

Evidence indicates that during the time the claimant was laying off,
he was driving in his automobile at 2:30 a.m. The claimant further
admitted he was in a car accident shortly after October 8, 1979.

The evidence clearly establishes that the claimant failed to file
an accident report as required by the rules of the Carrier.

The Carrier contends that the claimant's car was totaled in the
accident the claimant was involved in aftex October 8, 1979, but



/352 -Award No. 14l
Page 3

there is no evidence to that fact, and interrogation of the claim-
ant did not pursue the extent of the damage to the automobile in

that accident.

The claimant had a poor record, and there is no evidence which
would justify overruling the decision of Carrier.

AWARD: Claim denied.
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