AVARD NO.190
Case Ho. 223

PUBLIC LAW BCOARD 0. 1542

PA%gIES; ATCHISON, TOPELRA & SANTA FE RAILWAY CG.TPAUY
DISPUIE) SROTHERIOOD OF MAINTENANCE QOF WAY LDMPLOYEES

STATEMENT QF CLAIM:

1. That the Carrier's decision to remove Plains Division Trackman
A. L. Hernandez, seniority date 2-01-71, from service as result of
investigation .held May 3, 1982 was unjust.

2. That the Carrier now reingtate Claimant to his former poesiticn
with seniority, wvacation, all rights unimpaired and pay for all wage
loss beginning May 3, 1982 continuing forward and/or ctherwise made
whole because: (a) the evidence recorded at the investigation did
not sustain the charges, and (b) even if the Carricer uad suztained
the charges the discipline assessed was excescive.

FINDINGS: This Public Law Board No. 1582 Sinds that the parties
herein are Carrier and Employee within the meaning of the Railway
Labor Act, as amended, and that this Board has jurisdiction.

In this dispute the claimant was charged with teing intoxicated aad
in possession of marijusna while on Company property at approximataly
L:53 a.m. on the morning of March 22, 1982 at Wellington, Kansas.
Pursuant to the investigation the claimant was found guilty and was
permanently discharged from the sexvice of the Carrier. )

The Board has examined all the testimony of record and finds there
is sufficient evidence for the Carrier to reascnably ard logically
determine that the claimant was guilty. '

A. D. Barker was working that night and testified that he otserved
a vehicle which was stuck and smoke was coming frcm the back tires.
He called a special officar and advisad him what was occurriag.

Special Agent R. L. Folley was contactad and advised that a vehicle
was hung up on some rail and to make an investigation. He testified
. that he went to that location where he saw the claimant in a 1975
Chevrolet with Texas tags. He called the special officer and also
reguested asgsistancs from the Wellington police.

Agent Folley testified that he approached the car and identified

- himself and requested identificationm from the claimant. He testified
that the elaimant did not have any identification but did identify
himself as Albert Hermandez. Ageat Folley asked the claimant what

he was doing on Company property, and the claimant stated that he

was trying to get to Wellingten, Kansas where he was to report for
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work. The Special Agent testified that he asked the claimant if he
knew where he was, and the claimant stated: "Well, I am in HBovina,
Texas, aren't IL"

Agent Folley testiiied that the claimant then stepped out of the
vehicle, stumbled and almost £ecll, then walked to the back of his
vehicle where he was ungure of his walk and his balance was poor.

Shortly thereazftar Ron Erwin arrived at the scene and another
officer, Rob Kogle, arrived approximately five minutes later. The
Special Agent taestified that he saw a paper sack with beer cans in
i, two of which were empty, and two were full of Coors Light Beerx.
He testified that Mr, Kogle found a small yellow plastic butter
dish on the floorxboard of the drivexr's side which was later iden~
tified as marijuana. The ldentification was done by a field test.

The claimant was arrested and charged with DUI (Driving under the
influences). The court case was dismissed. The evidence clearly
astablishes that the state would have been unable to prove the
charges since no one observed the claimant driving the wvehiclsa.

The Special Agent testified that there was no question in nis mind
but that the claimant was intozicated.

All of the other testimony has been reviewed, including the testi-
mony of the ¢laimant, and the evidence was sufficient for the Carrier
to make a finding that the claimant was guilty. Under the circum-
stances there is no justification for setting the discipline aside.

AWARD: Claim denied.

viocre, Chairwan

Dated at Chicago, Illincis
June 30, 1982
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