
PUBLIC LA:1 BOAR3 .:a. 1582 

OF NAIMTEXAXE OF XAY EKPLOSEES 

STATEXENT OF CLAIX: 
1 That the Carrier's 
'.T: 3. Gonzales from service was mJu.st. 

decision to remove Plains Bivision Tzackman 

2. Tiiat the Carri er now reinstate claiccant with seciority, vaca- 
tion all benefit rights unimpaired and pay for all -.?age loss be- 
ginning July 23, 1982 continuing forward andlor other-,7isc made ~ir,oie, 
.because the Carrier did not introduce substantial evidence that proved 
tile claimant violated the rules enumerated in their decision, and even 
-a. ii claimant violated the rules enumerated in the decision, Permanent 
-5smissai from service is extreme and harsh discipline under the 
circumstances. 

,;r;yGs : This Public Law Board Xo. i%2 finds that the parties 
Lerein are Carrier and Employee within the meaning of the .Rail~.7ay 
Labor Act, as amer.ded, and that this Board has jurisdiction. 

In this dispute the claimant was charged with alleged misreuresent- 
ation of facts, withholding information and other irregularities ia 
connection with'an alleged injury claimed by hi; at approximatetie; 
'.,3,1 n.m. at Mertzon, Texas while employed as a traclkman on the ai. -. 
Lake Section. Pursuant to the intestigation the claimant was foun.i 
guilty of violating Rules 14 and 16 ana wad discharged from tb.e Jar- 
Ace of the Carrier. 

5ere is a great deal of testimony v7hich had to be studied carer‘ully. 
i.-.e claimant had been employed for approximateijr one year and five 
months as a trackman. 

The claimant testified that at approximately ?:OO p.m. on June 25, 
13S2 he experienced a sharp pain as he was bending ~OWI, squattin:: 
down to get a shovel full of ballast. He testified that trac!inan 
Frank Gander was there and asked r.7hat was wrong with him, and he 
replied he had a low bac!c pain but that he was O.K. 

Tke claimant further testified that he started walking a few step; 
when Section Foreman Esparza saw him using the shovel as a crutch 
and asked what F;as the matter, and claimant repiied he had a pain 
in his lower back. He testified that he went to the truck and go; 
a drink of water and tried to go back to work but was unable to do 
so because of the pain in his lower back. 



L.le claimant also testified that he was still Bs.vln? laina In :I3 
lo-ax bat!< :.;hile they crere riding in the truci; to 3?g Lai<;+, Taxas. 
Xe testified chat 'ne did not teli the toreman that he was ;oing to 
a doctor. Xe then testizied t-hat the following 2.ornir.g he %-ent CG 
the emergency ward in Rig Lake, Tesas. 

The claimant testified that he was not a;iare xhat a 1421 Form iias 
and did not know w'nether 'he had filled one out or not, 'out he ha4 
signed some papers. 

-.,J claimant was J.‘AC asked if he had been involved in any activity o.fZ 
&tv ?/nich could have resulied in the alleged back injury, and :le 
scated: 

"210, I was involved' in a misunderstan~in,~ Ct1h Trac%nan 
Pdben Perez which happened Thursday nix& at 2:OO o'clcck 
in the morning at the night club in San Xngelo. AS far- 
as a back injury at the time of the misunderstanding, 
there :*as none whatsoever. Xo back injury, no back Pain,. 
no injury as far as my back was concerned." . 

The claimant admitted he Yeas knocked dosJn but he stood uc, wa:'rceL 
array, went home and ciear.ed up, and when 'ce was knocked Eowc, he 
landed on his right side. The claimant testified he was in socd 
p,lysical condition going back to work Monday morning. 'Size c Laimsxt 
testified that he did not wor'k on Friday? 3urr.e 25. 

'. Special Agent testified that he interviewed Siss Ernestina Xendez, -- 
and she told him she and Xiss Hernandez had gone to a night cliib 
:;ith the claimant on Thursday night and at 2:,JG a.m. ashen the cli;b 
ciosed she and her gFr1 f,riend went to a convenrence store for a 
sar.dwich, and when they returned they saw the ciaimant coming toxxc 
the car, and he had blood on him. She further stated chat claimant 
said he had got into a fight there at the club and souebcdy knccked 
him on his butt. 

The Special Agent testified that he then contacted Xlfonso RodrirAer 
who stated that he had not seen much of the fight but heard the com- 
motion and looked over, and the ciaimantwas getting up from the 
ground and was bleeding from a cut on his head, and another man bv 
the name of Ruben Perez hit the claimant two or three times after'ke 
had gotten up. 

Safety Supervisor T. P. Allen testified that he investigated the 
'matter herein and interviewed Iwfr. Esparza, Kr. Sturm, ^u. Xoyos ani 
Xr. Longoria. He testified that Mr. Esparza told him that about 
1:OO p.m. he noticed the claimant by the truck getting a drink o5 
water and asked if there was anything wrong, and the claimant said 
he had a cramp in his back; the claimant then got a drink of :;ater 
and went back to shoveling screenings. 



Surervisor.%llen testified that >!r. Sturm told 
Monday Xorning T;hen the claimant 

him t-2 was on d*-lty 
came to zork, and he noticed the 

clai;lant had various scratches on his bos*f, cn his nose and around 
his elbow. :ie testified Xr. Sturm told him he asked the claimant 
:&at aad happened, and claimant said he had been s'kiing ever the 
weekecd and had incurred the scratches. iie further told Xr. Allen 
that when he noticed the claimant going to the truck to get a drink 
of water he was limping a littie bit and whan he asked what was 
wrong, claimant stated he had cramps .in his back. 

Supervisor Allen also testified he discussed the matter with il. Hoyos 
who was on duty Xonday morning, June 28,' and he told him claimant was 
Tuieter than usual and claimant told him he had been involved in a 
fight. Ee aiso told Xr. Allen that the claimant :<as wor!&ag slcwar 
than usual ali day long. 

Supervisor Allen testified that !4r. Longoria. told him he was on duty 
cn tit& ,uorninii; of June 23 ant ?nhen tne ciai~t case to work, he 
noticed that he was limnicg, had scratches on his nose. 

Supervisor Allen also testified that he b-ent to tf;e ho:pit;ii and 
talked with Dr. Wright, and the doctor advised him :hat lihen he 
examined the claimant, the x-rays showed everything in the lumbo- 
sacra: area to be normal, and the only area where ne found 
tenderness or pain was in the coccyx or tail bone area. 

Ziiy 
Tne doctor 

advised Xr. Allen that this type of injury was not a symptom typicai 
of a back strain, 
that particular 

and it would be very rare for an-y type injury Lr. 
area to have occurrea unles he had been knocked very 

;lard on his tail bone. 

Zter carefulljr examining all of the evidence, the Doard finds that 
there is sufficient evidence for the Carrier to find that clabnant 
:ias guilty of the violation as charged. This is a very serious vio- 
lation, and the claimant had only been empioyed by the Carrier For 
a short time. Consequently there is no justification for setting 
the discipldne aside. 

Ai iAR3 : Claim denied. 

Preston J. Xoore, Chairman 


