AWARD NO., 335
Case No. .35 372

PUBLIC LAW BOARD NO. 1532

TOPEKA AND SANTA FE RATLWAY COMPANY

DISPUTE) SROTUERIOOD OF MAINTERANCE OF WAY EMPLOYES

ASTIINII RGN N s e ~ - - J
STATENMENT OF CLAIY: nar Claimanc M., G. SioDmnous

=
for all wage loss and/or made whole beqlnﬂlng May 6, L1935 and
continuing until June 17, L1985 when he was advised of his rein-
statement with all seniority atnd benefir rights restored but
without compensation for wage loss by Superintendent Caldwell.

FINMDINGS: This Public Law board dNo. L5832 finds cthat che parties
hierein are Carrier and employee within the meaning of tlie Rail-
way Labor Acrt, as amended, and that this Board has jurisdicction.

In this dispute the claimant was notified to attend an invescti-
gation in Dallas, Texas, on February 4, 1985, to determine the
facts coancerning the report of an alleged altercation between

P. M. Trinidad and the claimant, ' P. M. Trinidad is Section Fore-
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on Section 22.

Foreman Trinidad testified that he had been off sick and that
Monday morning, February 4, was his first day back at work. e
testified that he unlocmed the nickup to get in aﬁd started iE,
and there was a bunch of trash in the back seat and fronr seat,
g0 he gathered those things togecher and a sack of lunch, rtoo,
but he didn't know ic was a lunch at that cime because they
usually leave trasnh and some food, He testified that after two
or three days, it 'started to smell. ile asked the men if che
lunch belonged co any of them and chey said, "It don't beleng

to ma'", so he gathered it up and cook it to the aumpst;r.

He testified thact wvhen he went inside, Clalmant Simmons asiied
him 1f he had seen a sack of lunch. He said, "I saw one, bur I
didn'c know it was your lunch and 1 gatheread ver%gaxh; up think-
ing it was trash toc and put it all in che dumpscer." e tasci-
fied that he then weant o work.

At the end of work around four o'clock they were bringing the

tools and loading them in the pickup. When he sctarted the pickup,
Simmons again asked why did he throw away nis lunch, and "I tried
to answer him and he gstarred cuaqincr me. He always has, you know"

and then he wrote this letter. "I stated in my letter that this

was not the first time he had dome this. So, I was walking toward
the pickup and when I got pretty close to the pickup, Simmons was
stooping over to get the orange cone and 1 pushed him and that was
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all I didn't push him hard enough to wmake biA stumble or even
to Fail, aud afcer that we got in the pickup. e zestified
that P. J. Rogers was there, and nothing else was said fzom the
time chey lsaft thea job until they returned.

Forewman 1r Lﬂad was asked why he shoved the claimani, and he

stated that "ile was cussing me, us;ng foul words, and I never
use theszs on anybody, and 1 didn't like what he was saying to
me. Tt was unrespectable and everything, so I jusc shoved him.
Ha stated that he did not strike the claimant.

The claimant castified that he brought some food to work with

nim, aand he laid it 01 top of the tool box and Foreman Trinidad
threw his food away. %urther testified that the foreman saw
him putting his food on top of the tool box. He stated that
evening he asked if the foreman was going to reimburse "me my
woney and he said no, and that if he saw any more food on the
truck, he'd throw it away again, so I told Pete he should reim-
burse me my money and that he was wrong for what he did, but
that's the way he is, and I walked off and left him." lie testi-
fied that he had a tool in his hand to put in the truck and turned
to pickup the cone and "I was being hit. I didn't know he was
going to hit'me." He testified that Foreman Trinidad hit him on
the side of the face, He testified that P. J. Rogers came between

them,.

Trackman C. G. Lozano testified that he did not see or hear any-
thing but was present all of the time. Trackman P. J. Rogers
testified tkat on the afternoon in question they were getting
off work and as he was putting up his tool, he turned around
and Trackman Simnons was bent over and Foreman Trinidad was
going up under 'him and hitting him on the chest or head. He
testified that the claimant was backing away toward the truck,
and he came between them and that Mr. Tripidad went to the other
side and got in the truck. He testified that it looked like
Foreman Trinidad hit the claimant in the chest buc that he was
not really sure.

Pursuant o the investigation in this case the claimant was

dismisgsed f£rom the service of the Carwvier May 6, 1983. There-
after he was reinstated effective June 17, 1935, and the Car-
rier allowad the Union to advance this claim for pay for time losc.

After reviewing all of the evidence of record, ths Board finds
that there is no justification for disciplining the claimant
herein. The Carrier is directed to pay the claimant for all

time lost.
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Claim sustained as per above.

ORDER: The Carrizr is directed to comply witii tiils award within
from the date of this award.

thircy days

AWARD:

7
' Iy .
sl
Prestoq/ /. Moore, Chzairman

Union Member

carrier MegLer

Dated at Chicago, Illinotis
January 2, 1986



