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PUBLIC LAW BQARJ 1760 

Case No. 102 

Award No. 102 

Parties Norfolk and Western Railbay 

to and 

Dispute Broti~ofMainm of Way Eh+yes 

stat-t Cliiim0nkhalf0fP.S. Ware ~linghisdimissal 
of assessed as 'he result of a Septanbr 29, 1988, 
Claim investigation for inseticm. 

Findings: The Ecard,afterheari.ngu~tkewhole record ar~.3evidence, 

fink that the parties herein are Carrier and Ekployee within the 

& of the Railway I&m Act, as ammded, that this Board is duly 

axL5tituted by Aqreaentdated , that it has jurisdiction of the 

parties and the subject matter and that ths parties were given due 

rmticeofthehearingi-4.d. 

On Sepbmbar 2, 1988, Claimant was a nmbr of Paint Gang -227. On 

said date Carrier's General B & B Supsrvisor, C. Russell, received 

infomtion mnceming Claimant's lxhavior on the job. Supervissu 

Russell had a mnference with Claimant's jnmdiate Supervisor, For- 

R. A. &rris, regarding Claimant's psrf~ on the job. Russell then 

cc&acted Carrie.r's Division Chief of Police, R. A. Phillips, w?!a, 

together with superVisor Russell, had a conference with Carrier's 

Medical Director, Dr. J. P. Salb. Dr. Salb expressed his concern that 

Claimant, alcmg with other rimed errployeas, cd not m&Carrier's 

l.EdiCdlStarslardstOraMin in service. Hethe.L-eforec&&tedthattlle 
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gang shouldbe &served and, in the eventtbattherewas anobservation 

that presented cause to believe that an obsemed employeewas under the 

inflwnceofdrugsoralmhol,~ywereto~-~fromserviceand 

charg&withIhileG; m. Salbalso issuedinstructionsthattheenployee 

or eqloyees wzre to be taken to a msdical facility for a fitness to 

remain in service physical. 

On Eeptfa&er I, Supervisor R0ssel.l and a Carrier police Officer 

observedthe gangatitswxkstationin&xdon, Illinois. Therewas m 

ohs-tion that anyone appeared under the influence but supervisor 

l?usell aFproact& the gang and instructecthe employess that they- 

todiscantinuethe~~rkand~betakendirectlytoafitnessto 

remdin in service physical in acmrdsnce with Dr. Salb's instructions. 

Clainnnt, at the work site, did not object to these instructions but, 

Nle in route to his hotel in Lychfield, Illinois, infom& Forman 

Morristhathewasmarkingoffandwouldnotsuhnittothephysical. On 

amivizg at the mtel in Lychfield, Mrris info& E&is&L1 that 

Claimnt Ware had stated that he muld not svhnitto the physical 

-tioIl. Russell and Carrier Police Officer Merchant went to 

Claimant~'smotelroan~theinstructions~-repeated~the 

was required to suixnit to the physical examination. claimant 

steadfastly refused, statinghewasmrkiqoffandgo~tohism 

dcctor and that he tid suhnit to the test the following Exday, fivit 

(5) days later. Allothermmbersof thegangsllbnittedam3tm (2) 

were fomx3 fit to remin in service. One (1) other employee, Johnson, 

was found to have tested pxitive for marijuana; Johnson was withheld 

fmrnsemiceam3 shieqwntly retested with negative results a-d was 

returned to service. \ . ? 
. . 



Claimnt was r-v& frcxn service under date of Septfmhsr 19, 1988, 

a& cited to attend an investigation wherein he was charged with 

insubordination for his repted refusals of direct instructions to 

sutn&t to a physical examination to remin in service. The 

investigation was cmducted, as scheduled, on Septmbx 29, 1988, axI 

resulted in Claim3n t's being found .culpable for the charges and 

ditissedfrmaUfurtl-erservice. 

Claimant testified, in defense to ths charges, that on the day in 

questim, September 7, he recalled Supervisor Fussell and a Carrier 

Detective shwinq up at the mrk site. Herecauedhearingan 

instruction,butnottooclearly,that~y-allgoingtos~tto 

aphysical examinatica~ He testifiedthathe infom&Foremn Morris on 

the way back to the mtelthathewas suffering franavenerealdisease 

+ that he had a previous doctor's apFoinimant to address that 

ccrditionanditcouldanly~e-ofon"certaindays".C~t 

indicatedthathe~dsutmittothe~icalon~y,tbeday~ 

bewas scheduledtoretuxntowxk. Claimntindicatedthathemxkad 

offandcnnsideredhimselfoffCaq3nytiimewiwthey arrived at the 

mtel. Heackrm?ledgedthathedid!wttellhisForeman of the previous 

doctor'sa~intment~hereportedfor~kandthatitonlycameup 

whenhehadthe"~ty"toteU.theForamn ,atluxh. 

Claimntackmwled@ithathe-ivedtheixtmctimthathewas 

to stit to the examinatim,thathemuldbeunderpay,tmt,again,he 

reiteratedthatheinformed~Supervisorthathewouldtakeitontbe 

Mordayofhisretum,theUth. 

Claimanttestifiedinrespmse toaqueryas towhathis eridofthe 

conversationwas: 
, 



" . ..I told him that I tcok a physical when I cams to 
work. And I had a previous dcctor's apintmnt, 
ardIhadavenerealdiseaseaxdImsgoingtogo 
get it taken care of. I'd take his physical x&en I 
retwIne to work. Andhe said smethiq atx~the~s 
Okay, he's going to pull me out of service. Wall, 
he never told m that if I didn't take it...well, he 
nevertoldmethatitwasgoingtobeadrugtest, 
snd all this other stuff. He nemx, at m time, 
divulgedwhatthewix~leincidentwas~t. Hejust 
wanted ms to take a physical, which I felt that I 
was being discr iminated against, because none of the 
other gangs had to take it." 

There was not a great deal of inamsistenq or conflict betkeen 

Claimant's version and what was said ami done on the date in question 

and Carrier's witnesses. Carrier ccmcluded that Claimant was 

insukmdinate arddismissedhim forall fwztlxrservice. 

TBe thrust of Organization's argument seeking to have claimant 

restored to service is that the i.ql-tation of the drq @icy was 

-, in this case, in a maMer that was prejticial and 

discrriminatDrytodL1membersofthegang~Superrisor~sell~~a - 

"~agnet"tohringallofthemwbersinwhen,infact,there-only 

lsm(2) mmbsrswhoweresubjecttoinquiq,JohnwnandClaimant. 

Grganizationstrenuouslyobjects totha i&ementationofthe p3licyin 

this -er as being wholely incnnsistentwithitsunderstandingofthe 

intent and purpose of the policy and its impl-tation. Organization 

assertsthattfieanlyoorrectiveactianthatcauldbetakentoaddress 

this situation and pxt Carrier on notice that this "drag net" approach 

is inprow ad inconsistent with its understanding of the 

impl-tationof thepolicymuldbst.orestoreClaimntto service. 

TkeBzrdhas carefullyreviemdthe transcript and fir& that, 

~friletberemayhavebeenoverreachingbythes~sorinc~ingdu 

the! -s of the gang to bs required to 5iuhrkt to the 
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physical-to-contimx7ish5ervice-exam, no prejudice oca.ued against 
. Uament's interest in the circmmtances presented. Carrier was given 

specific infomtion cnncerning Clahmt and another sq~loyee's mrk 

performwe and mrk habits. Based upn tht information a Carrier 

Supwisor and a Carrier Police Officer went to the wxk site and 

observedthetarg&ed~mployees. For reasons thatremain unexplained 

the Supervisorcmcluded thatallm3hrs - ofthegangshculdte requirea 

tosuhnit. Alltbeaffectedemployees~econtinuedunderpayand- 

transpd, at Carrier's eqense, tothetestingsiteandretumedto 

tkeirmtel. Again, there app33.m to berm justification for irbzluding 

ttE~~layeesbut~canrmt~lude~~thatthereFms- 

substantial prejudice that occurred against claimant in these 

circlmlstances. .,_ 

-tassermdintbe~vestigationthathewasthe "victimof 

discrimination" ixcaus his gangwas black. l3e hearing officer 

elicited fmn Cm the fact that the gang was made up of txu (2) 

~tewnrkersand~(2~black~~andtberewasnosubstantial 

difference kehz5en his gang or any other gang. We find no basis to 

suppxt such an allegation of discrimination in the facts presented in 

this case. 

Carrier was within Lts rights to reject Claimant's assertion that 

hehada~ior~'s~introenttoaddressanaverredvenereal 

disease condition, particularly xhn, as here, Claimnt failed to tell 

his Supervisor of the prior ~intmntwhenhexqmrted forwork, never 

testifiedasto~thesFecificdateaKZtimethe~intrrentwasanl 

neverprcd~any dccmentationtosupportsuchanassertian. 

\ 
. . n 



prrx*glY, on the basis of the evicience reflected in i&e 

trwipt theE0ardi.s carpelledtoconcludethatthis claimmustbe 

denied. 

AWARD: c1aimLknied. 

Dated: October 12. 1989. 
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