Parties:

1

Question at Issue:

Discussions

i

Award ric. 1

PUBLIC LAW BOARD NO. 183u | =

kailroad Yardmasters of America
' ang
Consolidated Xajl Corporation

3

#yiiether the arrangements made by Conrail

. with connecting railrvads involving changes
in handling of traffic in the Chicago area
wnich resulted in the reduction of the
amount of wors< at Conrail's 59th Street and
51lat 3treet Yards, ana in the number of Yard-
masters cmployed at 59th Street Yard, constitutes
violationa of the Heglonal hall keorganization
Act of 1973, particularly Sections 503 and 506
thereof.n .

Sections 503 and 506 of the hegional Rail Keorgani-

zation Act, the statute herein involved, statess

uAssignment of Workn

WSeo L03. ~The Corporation shall have the

right to assign, allocate, reassign, reallocate
and consolidate work formerly performed on the
rail propertles acquired pursuant to the pro-
visions ot this Act from'a railroad in reorgani-
zation to any location, facility, or positlon on

"its systewm provided it does not remove said work

from coverage of a collective-bargaining agreement
and doea not iniringe upon the sexisting classie
fication of work rights of any craft or class of
employees at the location or facility to which
said work is assigned, allocated, reassigned,
reallocated, or consolidated and shall have the -
right to transfer to an acquiring ralliroad the
work incident to the rail properties or facilities

" acquired Ly sald acquiring railroad pursuant to

roos s, . - 5o

this Act, subject, howsver, to.tna.provis;onS;of

Section 508 of this title.®

uContracting Jut®

nSec. 506. All work in connection with tha

" operation or services provided by the Corporation

on the rail lines, properties, equipment or facili-
ties acquired pursuant to the provisions of this

{-
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Act, and the maintenance, repair, rehabilitation,
or modernization of such lines, properties, equipe
ment, or facilities which has been performed by ‘
practice or agreement in accordanca with the pro-
visions of the existing contracts in effect with
the representatives of thes employees of the claszes
or crafta involved shall continue to bs performed
by said Corporstiont's employeses, including em
plovees on furlough. Should the Corporation lack -
a aufficlent number of employees, including the
employees on furlough, and be unable to hirs

_ additionsl employees, to perform the work raguired,
it shall be permitted to subcontract that part of
‘such work which cannot be performed by its em=
ployees, including these on furlough, except

. where agreement by the representatives of the
employees of the classes or crafts involved is
required by applicable collective~bargaining
agraeements. The term 'unable 1o hire additional
_employees! as used in this ssction contemplates
establishment and maintenancs by the Corporation "~
of an apprenticeship, training, or rescruitment
program to provide and adequate number of skilled
employees to perform the worik.,"

This present dispute stems from the efforis of the
Congress ;o restructure thﬁ existing northeast failroadé presently in
Judiciel reorganlzation proceedingé, into a'aiﬂéie vieble private preofit
making railroad”corporation to operaté over #&é.northaast territory with
the rail propertiles, faéilities and employees of the acquired insolvent
rallroads. The Congrassional efforta for this ObJBCtiVB materialized in
the passage of Public Law 93-236 signed by the President on January 2,
i97n, which law is cited as hegional hail Reorganization Act of 1973,
The statutoriliy: cre;ted corporation charged with furnishing this eassential
rail servica is the Consolidated Rail Corporat@gn, or more familiarly

known as Conrail.,
Conrail commenced operatfons on April 1, 1976 when
it took title to all the component railrocads conveyed to it. GConrail on

this date sought to initiate certain changes in the traffic flow in the

__Chicago area pertaining both to enatbound and weatbcund rail movementa.




pLa 183p
Award No. 1

- 3 -

The Organization protested that this Conraeil action breached certain
sections of Public lLaw 93-236, namely, Sections 503 and 506 when it
made arrangemnents to divert portions of Conrail busineas awgy from the
former Penn Central 55th und L9th strest yurds as well as the former
Erie Lackawnnna Slat yard, to the élearing yhrd of the Chicago Belt
Railroad and the Blua Island and Gibson Iarda of the Indians Harbor’
Belt Lailroad. Haither the Chicago Balt or the Indiana Harber Belt
Kailroads were component raillroads of the Conaolidated Rail Corporation.
Whils thess two carriers were indepﬁndent corporate entities, ssversl of
the component railroads constituting Conrail had an ocwnership intereat
in these two carriers. _ o
} The Orgénization protesteé to Goﬁrail that ihe -
diversion af part of its former buainess to the non Conrail properties :
caused a loss of positions at the 59th Street, the Sbth Streat and tha
5lst Street Yards. Tha Organization's protest wsa initially filed on .
April 5, 1976 wherein it sought to have a Board of Arbitration establiahed
pursuant pg‘ﬁgqﬁion bOZ‘of Public Law 93?236!‘ Gonrail at firat stated
there was né violati&n of Sect;oné 503 and 506 pf the aforesaid Law, and
1ater contended 1% did not ngree with tha Organization's statament as to
questions whichﬁuere to be aubmitted to arbitrstion. After the Organi-‘
zation set a deadline for §tf%king Conrail, the Carrier sought a court t
order io restrsin auch direct action.l As part of the reaoluticn of the.
Judicial proceedings, thp,Coq?t.directedﬂgpnnuil ﬁq a;b;trat? the digputp.

. ,.Om Qctebqr‘;a, 1976 the par?igq'ggecuted an agree-
ment to_estépl;ah\n Board of Arbitration, . The follewing day, the partisan
members of the Board selected the neutral member, and on November 2, the

National Medilation Board issued its official certificate of appointment

to the Neutral Member, On November 23, 1976 the Board met in Chieago,
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Illineis to hear tsstimeny and receive evidence from‘tﬁa pa}ties in
interest, All pariies were accorded an opportunity to directly égamine
and cross examine all witnessaes and to offer such rebuttal material as
they desamed nseceszsary, | ) |

o The Organization took advantage of tﬁe opportunity
offered both asides to file post hearing briefs, and filed its post hear-
ing brisf on December 6, 1976; The Carrier declined the opporiunity

to file a post hearing brief,

Qrgantzation's Position

The Urganization stressed that th§ Board of Arbitra-
tion was construing a statute and not a collective bargaining agreement.
It added i1t wes a somewhat unﬁsual stﬁtute vwherein the Congress prescribed
exactly what Conrail could do. The Org;niiaiion agserted that Conrail
ia not in the same category as a privately owﬂedrrailroad. It waa
ereated by Congressional act and‘financgd by public monéys. The Law
establishing Conrail required the affsctad Unioﬁa to agree to certain
stipulations and, in turn, required'conrail'to:operata within prescribed
operstional regquirements, | t

The Urganlzstion stated Sections 503 and 506 pre
scribe the limitationa which the Congress has placed upon Gonrail. Were
it not for Section’SOj, ‘Conradl hould Have no right to aasign, allocate
or consolidate the work formbrly performéd by the rail properties it
acquired, It was only by statute that it nas received the right to shift
wWOork arouné within its systém. The urganization added that in return
tor the right to shift work within the confines of the properties con-

veyed to it, Conrail was restralned from taking work covered by one
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collective bargaining agreement and shifting it to employees outsiﬁe the
coiorage%of the agreement.

| The Organization stressed that no Conrail employee
had any seniority rights eithar on the Belt Rallway ot Chicago or the
Indiana Harhor Belt Railway. It gdded that the Implementing. Agreemant
it executed with Conrall on August 21, 1975 establishing Yardmaster
aaniorit& districts on Cénrail, conclusively proved this fact. When
Conrail shifted work from the newly creatsd senlority distriet to two
railroads which were not includad in the new seniority district, it
breached the Implementing Agreement, as well as Seétion 503 and
Section 50L.
' : The Organization stated that the Carrier also
viéihted Section 506 becsuse it waa in effact subééntfac%ing work to
the Belt hallwsay anﬂ the Indiana Harbor ﬁailway contrary to the provisions
of the aforesaid Sactiod: The Chief Operating Officar of the Carrier
admitted, in his lettar dated April 23, 1976 to the UTU'B Legialative
Direector, that Conrail was paying these two railroads for the awitching
servicQSrendered it. Tha Organization stated that this ia no different
than COnrail paying General Motors Corporation for performing work on
locomotives or Westinghouae Air Brake Campany for repairing air brake‘
equipmant, or paying an outsida contractor to rebuild & main line. The‘
¢rganization streas;d that Secticn 506 prohibits Conrall from subcontracting
work unless Gonrail lacks a sufticient number 9? employees to perform the
work; In ihia“caaé Génﬁéii‘héa a sufficient number‘of Yardﬁa;tera'rea&y
and available to do the work, Courail Yardmasters formerly performed
the work, Since the Implementing Agreement did not encompass the loca-

tions to which the work was transferred, Conrail also breached its’
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Implementing Agreemeni with the Organization. ‘

The Organlization al=o0o noted that the Carrier
stresaed that the operations ln queation involved "pre-blocking" of
trains. It stated that this 13 not the 1ssue, The Orgnnization
atrasaad that 1t interposes no objection to a given carrisr pre-
blocking trains for direct movement through the Ghicago Gateway. .
What it 1s concerned with in this dispute is the switching of trains
and then assembling tha; into Wblocked trains by the crews of ths
Chicago Belt Ra.ilroadland the Indlana Harbor Railroad. The Organizaw-
tion alluded to the switch lists, ithe inbound and outbound lists which
it introduced into the racofd, which ¢learly reveal that caras arvre
switched, blocked and asaembled by the crews of these two carriera who
are oulslide ;f, and not a part of, the anruil Gorporation, The Organi-
zation amphasized that the evidence shows that thse Burlington Northern
sends mixed freight to the“'él!.aaring Yaran of the Bel Railwsy to be
switched into blocked trains for dispatchment éolﬁointa on ﬁhe Conrail
system, This 18 ths nub of the instant‘diapuia before this Board,

The Organization also aliuded to the practicea
of other western railroads such as the Santa Fe, the Rock Iuland, the
S00 Line and the Chicago and Northwestern, all of whom used to make
direct interchange with the componant railroads Pf Conrail at the racili-
ties of these coﬁpeneﬁt rajilroads, but now aand their eastbound traffic
either to the Indiana Harbor Belt or Belt Railroad to be switched and
blocked at the yards of these two carriers for outbound movement, thus
eliminating the awitching work formerly performad by the component rajil-
roads‘of Confail. The Organizétion edded that on November 1, 1976

Conrail isaugd instructions wherevy its former Penn Central westbound
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traffic‘uill be sent directly to the Indiana Harbor Yard for switching
and blocking by other than Conrail employees. The Organization asiressed
that tpre-blocked* or frun through* trains ars not the issue in this
dispute, ‘but that traffic which is diverted from the former Penn Central
and Erie Lackawarma yards and directed to the Indlana Hsrbor Beld snd
Chicago Belt Yards for switching and assembling, to the detriment of
Conrail employees, iz the lssue here,

The Organization stated Conraill is engaging in
clear and patent violation of Title V, Sections 503 and 506 of Public
Lew 93236, and this Board should direct Conrail to return the work in
queation to be performed at the propertles conveyed to Conrail, and
require ‘this work of switching, blocking and assembling the traffic
be done oy conrail employees covered by‘éxisiing collective bargaining
agreements with Conrail.’ - o

¥

Conrail'ls Position;

. The Garrier concedes tﬁaﬁ after April 1, 1976
certain changes were effected in the pattern of handling cars for easte
bound movements by certain rallroads. It added that certain of. the
changes réduced‘the amount of work that had tdiﬁe performed at the
Conrail %Qrd $£:59th Stréet (forﬁérly Penn Central) and the 5lst Street
Yard (formerly Erie iackaﬁanna) resultiﬁg in a reduction of two yard-
mester positions at the'59th Street Yard, The Carrier stated that the
Organiuﬁc:n has particularly complained sbout the change in the traffic
flow of BN, alleging that before April 1, 1976 the BN delivered cars
in interchange to 59th Street Yard where they were classified for east.

bound movament. After April 1, 1976 changes were made by the BN in the
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prae~blocking of cars. The LN made up drafta in its Cicero Yard fo;
various destinations on Conrail's lines such as Sel¥rk ard
¥lkhart, - These cars were delivered to Conrail at astablished interw
change points to the Balt Railroad of Chicago or the Indiana Harbor
Belt, The Conrail rosd crews then plcked up these blocks and éperated
them as an eastbound road train. The Carrier atated that this was the
raverse of a long existing pattern of wsstbound traffic., Since the
Penn Central merger, and even prior to that on the Néw York Centrsl,
eastern roads pre-blocksd cars and delivered tﬁam_to the BN without
further classification at Chicago. These cars generally moved by way
of Cicero but occasionally used the Belt Railroad of Chicago if the
regular route was blocked. Conrall asserted that this partiouiar method
of operation eliminated the need for h&nﬂiing §r switching many cars
through the H9th Street Yard and the Slst Stré'gt Yard. ‘

The Carrier stated that under the existing tariff
structure, the delivering carrier in in%erchgpgs service determinas
whether to interchange by direct dalivefyltoftﬁe next line haul railroad
or to uaé an intermediate switching railroad. LIf it uses an intermediate
switching road it pays the awitching charges from its share of thg iine
haul revemie. The receiving carrier has no control over this declslon
of the daliveriﬁg.carrier. f%e Carrier emphagiéed that this aspect of
traffic routing is not subcontracting and bears no relationship to sub=
contracting as this term is used in the railroad indusiry.

' The Carrier asserted that the Organizsiion 1s In
error when it contends that the changes in the handling of traffic

constitutes s violation of the Regional Rail Reorganization Act of 1973,
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i.a@., Public Law 93~236,rand particularly of Sections 503 and 506
thereof. \‘ . ' ) .

w1ﬁh regard to Sectian 503,,Conrail stated that
the Gong;eas, in return for unprecedented employee protection benefits,
gave this Carrier completa freedom to assign, allocate and conaolidate
work within 1ts system. The only restrioction placed on Gonrail by SeC-
tion 503 was that it sould not remove work from the coverage of a ¢ollec-
tive bargaining agreement or invede the existing classification work
righta of e%ployqu(at the facilitlies to whichlthe work was assigned.

| | The Carrier stresased thaﬁ the purpcse of Section

503 ugg to anable‘;t to fgpction_more effeciently. It wasa rqoogn;zad
that there wWould be situations of cross Tepresentation and situations
whera work was performed by one craft on one railroad and by another on
a diiferent railroad when several railroads were combined which had
bargaining relationshipa with 2h unions in approximataly 280 agreements.

The Carrier stated that the Organization makes a
basic er?orywhen %t copcludes that because Secﬁion 503 permita the
transfer and asaignm§nt of work anywhere within the Conrail syatem, it
therefore prohibits Conrail from assigning work off the systam, l.e., .
4o any outside railroad, The (arrier emphasized that Section 503 simply

doea not traat tha sut ject of: transierring work to a rallroad who iz not

¢ ‘*

a part of the Conrail system. It only deals wiith the internal aasignment
of work within QGnrail. Thia Section sought to remove existing restric—
tiona from Fon;ail, but not to create new onsa.

The Carrier stated that only iz Section 503 not
breached by the actions complained of by the Organization, but’these

actions by the western railroads to utilize the yardsz of the Chicago
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Belt or the Indiana Harbor Bkelt 13 nothing more than a decislon %o use
an interchange point which is a right these wesltsrn roads have always
had, Such a decision doea not consiitute any change In operating
practices. Moraover, Conrail stated, such a dscision by these western
roads is a matier over which it has no control. In any event, Conrail
smphasized that Ssction 503 has no reglevance to this diapute*agd obviously
has not been viclated.

Conrail further asserted that the Organizastion is
also in error in contending that Section 506 has bsenibreachad. it
noted several rsasons why the language of this Section haz no application
te the instant dispute. First, the language addrasAQS 1taelfl to work
nprovided by the cprporationﬁ on the acquired lines cannot be ?ead as a
restriction on the performance of work by other carriers on their lines
such as pre-blocking of cars, or the roﬁ%iﬁg'of through traffic, or the‘ '
selection of interchange points. The Carrief.étated that thsse maﬁtera
are not the work or operations it providsa; bﬁ%irather is the work and
operations consisting of traffic deliveéed tqjii by its connscting
carri;rs. Gﬁnrail does not control other cairiers in the delivery of
traffic or in the determination of what intarcﬁange points or methods
these delivering ehrrierslmay find desirable..

_ Sacbndly, Section 506 does not purportﬁto expand
ths work which employees were entltled to perform beyond the level which
they engoyed before the conveyance. It refers to Uwork® which has been
performed by'é practica‘or sgreement in accordance with the provisions
of existiné contracts in effect with the repreaeniatives of the em=
ployees of the classes or crafts involved, The Carrier stated this

Section is part of Title V intended to prevent employees from heing

e e s e e = bkt g = —— —— ——_
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placsed in a '"worse' poaition, but not to place tham In a Yhetlery posi-
tion, a8 a result of the asquisition. Conrail aaaert;d.thaﬁ Secticn
S06 must be read in conjunction with Sectlon 504 which requires it to
assune and apply all existing collective bargalning agreemsnta on the
lines it agquirad. o : oo

The Carrier stressed that Section 506 preasrved
exlsting acope rules and prastices. It did not expand on them, The
Carrier stated that the Organization has conceded that its Schedulse
Agreement was not violated by the camplained of activities. The Carrier
added that Section 506 looks to exisating agreements and practices there-
under for its content., It imposes no obligation éo assiyn work beyond
those imposed by collsective ayreemonts,

‘Gonrail noted that the Urganization may contend
that vpractices" have been changed while Sectlon 506 freezes all existing
traffic patterns and work practices without reéard to existing agreements,
Conrail added that such a construction wouid militate against the GCon--
gressional mandate that Conrail should operats as a profit making company
In an efflcient manner consistent with safe opérations. These objectives
cannot be achleved 1f the Statute is construed as "freezing" all indi-

vidual practices,

] . GConrail added that it should alsc be noted that
Section 506 refe;fed in detail to the maintensnce, rehabilitation and
mod;rniéaticn of properties, egquipment or facllities, It stated that
Section 506 was included in Public Law 93-236 primarily because of the
concarna exprassed by the Shop Craft and the Malntenance of Way organiza-

tions who have had long standing disputes with this Industry as to the
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subcontracting of work. Conrail alluded to saveral nationel agrsementa
negotiated with thase organlzations which dealt specifically with tha
issue of subcaontracting, Conraill also noted that Section 506 contains
language Teferring to the eatabliahmeﬁt of apprenticeshi# training
programs when 1t is determined the Carrier has a lack of akilled et
ployeea 1o perform the work. It stressed that carrlers in this Indgatry
do not employ apprentices in the craft or classes of yardmaaters, yard

clarksa ar
Ciayx or

8y ¥
the ranks of yasrdmen, clerks or telegraphers., It ia an on-the=job
training process.

The Carrisr siated, moreover, that even if
tpracticem was an issue in this case, It has not chenged any practice
but merely continued an existing one, Carriers in this Industry have
long cooperated with each other in blocking cars for interchange

AnY Terawr "I't
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the grouping of cars by one carrier is "coﬁtraéting out? work, It is
rather a reciprocal arrangement that works for. the mutusl benefit of

the éarriers, the employees and the shipping public. The Carrier also
alluded to the National Agreements of May 1971 and January 1972 which - -
now permitted a2 line heul carrier 1o move to a connacting carrler at &
terminal for the-purposa of picking up or dellvering a train. Prior

to these nationa; ééreemanta, only a yard crew could deliver cars to a
cormecting carrier in interchange asrvice,

5 Conrail stated that its road erews now recelve
their overeths-road £rains from the belt Hailway of Chicage or the
Indisna iarbor Belt or other connecting carriers in lieu of recslving
them at the former Penn Central 5%9th Street Yard or the former E=L Slst

Street Yard, as it generally was done prior to April 1976.
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Gonrail slso stated it is important to recognize
that Title V is not & job freeze bul an earninga protection proviaion
for employees who may be adversely affected by the eatablishment and
oparations of Conrail, The Congress was aware that 1t was necesaary
for Conrail to be able tofapeed up the movement of traffie¢ through -
tarminala in order to hal% neet competition from other modes of trans-
portation. The Public Law did not bar these changes but did require
Conrail to protsct the earnings of 1tz employees who might be adversely
affected, Conrail also alluded to the Final System Plan which was the
blueprint for ita operations. The Plan contemplated train blecking with
the resultant reduction in employees_%ncluding yardmasters.

In summsry the Carrier astated that thera'are no
provisions in Title V, including Sectlons 503 and 506, which impose
rastrictions on the Carrierts method of handling the interchange of
traffic whére such restrictions did not exisi prior teo the enactment
of the Regiongl tail ﬁeorganization Aot;'agd_gonaequently, the Carrier
asserted it has not commitied any violaﬁion of the Act in making its

traffic arrangements at the Chicago (ateway.

Findinga: -.n -} The Board is initially constrained to make a few
preliminary observations about this case, It ia not clear to: the Board
how Conrail could be in violation seither of the raquis;tg Public Law or
the August 1975 Implementing Agreement if and Qhen'the Lastbound Delivering
Carriers, such as the Burlington Northern, the Chicago and Northwestern,
or the Santa Fe, atc., chose now to deliver their trains for ;witshing,

A
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blocking and assembling to the Belt Railroad of Chicage or the Indlana
Harber Belt, rather than the former Penn Central!'s 59th Stirset Yard or
the former Erie-Lackawanna's 51st Street Yard, from which Conrail road
crews could pick up the train and mske their eastbound read trip, The
Board is unaware of how the recaiving carrier in an interchénga delivery
could mandates the delivering carrier as to vhere it should Qénﬁ itﬁ cars
for plckup. Whatever vioclation, if any, that could occur, would have to
take place in those situations where Conrail, in making its westbouns
trip, now had ite cars broken up and reassenbled at the Yards of the
Belt Railroad of Chicago or the Indiana Harbor Belt rather than at the
59th Street or the 5S5lst Street Yards., In the latter éituation, the
Organization may contend.that Conrall has breached itz statutory
obligations, ,

The Board 13 alse constrained to note that tha
evidence of record showa that thére is involved in the case mors activie
ties and functions than “pre-blocked" or “run through® trains, The
Board finds that ths Organization has pnofed thét the Belt Rallrecad and
the Indisna Harbor Belt orews ﬁé}formed switbhing and Elaasifiéation
gsrvices for both eastbound and westbound traiﬁs. ‘ 7

The Board now directs its analysis to the heart
of the disﬁutq, nanely,. whether Conrail in direé%ing and permitiing
switchiné}gnd‘digasification work; cn trains under its control and
dominion, to be done by the Lelt. nailrpéd of Chicage and the Indiana
Harbor Relt Reilread, violated Sections 503 and 506 of Title V of Public

Ll

Law 93"236 *
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The Loard's analysis and review of these two seo=
tions has 1o be made in the context of the entire statute and the Con-
gressional debates surrounding the passage thersof. This analysis leads
it to the conclusion that there has been no hresch of the two aforse
mentioned sections. The Loard finds that Title V is captioned WEmployes
Protaction" and its basic and fundamental purpose was to snsure that no
covered employee would be adversely affected by ths establishment and=
operations of Conrall when it acquired the asveral northeast railroads
being raorgenized under the segis of ths Federal judiciary. The statutory
protection, 18 aptly captioned in Section 505 as "amployse prota;tion“
and not Y job protection." The leygislative scheme envisioned Ly the
Congress of the United States was to protegt and mske whole the employees
ratﬁer than their ,obs of the acquired railfoadé. The legiala%1VE racord
shows that when ihe members of both the Senate and Héuae Committees queé-
tioned sharply and critically the railroed representatives both of'
management and labor, concegrning the 1iberality of the brotéctign benefits
beilng afforded the affected enmployess, ‘bhe rajoinder always was couched
in terms of granting the protection in order to permit the new entlity,
i.e., Conrsil, to be able to function with the necessary freedom in ordsr
to become an economically viable private prof;t making corporation., Whills
it is undoubtedly true that the Congressional colloquy waa couched in
terms of p;rmiiting Conrail t; have the greatest latitude in making all
tha necessary aa;iénmenta, relocations, and consalidation of existing
personnel within the Conrail System, i.é., S8ection 503, nevertheless, there
is not a sciﬁtilla of evidence in the Act that Con;ail was to‘be proscribed
from meking any changes in the flow of ita existing traffic pa@terns that

would enable it to maintain adequate and efficlent rail service in the

e e e ——
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territory "it served, Tﬂa Board finds nothing in’ Section 503 or any
other relevant portion of the Public Law that denias Conrail the right
to initiate or to utilize sound operating proaadurea in the Chicage

T
£

o

procedureas adversely affecis protacted employeas, then thsy ars to be
made finenclally whole, but the Carrier is not required to "“freeze"

their jobs. In short the guid pro quo for employee finanocial protec=

tion was the right to eliminate Jjobs found unnecessary in the reconstiituted
oper&tioﬁa of Conrail. To find that Section 503 granted the Carrier the
right to reorganize and realign only ii= forces within Conrail sysiem
would not only negate the general Congrassional intent and purpose in
enacting Public Law 93=236, but would also fly in the face of the pro=
viaipns of the Final System Plan which indicatad that when thé new

entity, Conrail, commenced operations that there would be a decline of

one percent per year for the entire 1l0«ysar pignning period for yarde
masters, switch tenders and hostlers. The Final System Plan on p 161
states; .

'z

"Yardmasters esnd vard e lerkg hnu-unvj

Tew Wi Jgias = = s RV e

were assumed to vary directly with the

projected reductiocn in switching re-

quirements resulting {rom application

of an improved blocking plen,¥

Tablae 2 on the same page 161, shows the projected
manpouer requiremapts of yardmasters for the period from 1976 to 1965
deolining from 1,155 to 919, o

It 1s in light of thie Gongreasionﬁl intent and

it did not address itself to the matter of Conrail devising and instituting
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operational programs that would entail utilizing f;ilroada and facili-
ties outside corporate universe of Conrail, Nothing in Section 503
prohibits Conrail from 8o operating, and the expressed Congressional
plan and purpuse in esatablishing Conraill, indicate tﬁaf it %as 1o use
all apprOpriaie means to operate efficiently, subject to granting the
prescribed finencial protection to those covered employees adversely
affected., Thera were other expressed limitations in Section 503, but
they are not in issuse in thia cass.

The Beard also finds no support for the Organizg=-
tion's position in Sectlon 506. It is a distortion end a misconstruing
of the term subcontracting as applied and understood in this Industry,
to hold that the use by a delivering line haul carrier of the services
of a switcﬁing or belt line railroad to ﬁgl;ver Férs in interchange,
constitutes subconiracting. The Board.gﬁgt;s that 1% has nsver heard
of such a concept advanced on the Fourth Division of the National Rajl-
road Adjustment Board where this,Organ;zation normally and customarily
processes its grievances agalnst carriers for Qlleged violations that,
the use of a swltching rallroad is a violatioﬁ ;f its schedule agreement.
Nor 1s the lcard aware of any grisvancs ever br%ceaaed by trainmen on
the First bivision when thelr delivering carrieé utilized a switdhing
railrogd %o trgnsport a cut of cars or a irain fp a receiving carrier
it was using impﬁbper methods, .it is an establiéhed practice in this
Industry to use belt railroads in busy terminalaito deliver cars in
interchsnge from the delivering carrler to the rbeceiving carrier when
the delivering carrier deems it necessary or appropriate. The belt
rajiiroad has never been treated as a subcontracthr of the delivering
carrier, If such a concept ig to be created and inatituted,

it should be dona by a mesting of the minds of all the affected
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parties and crystallized in a formal legal document, OSuch a far reaching
arrangement, which is at variance with eatablished Industry pragtice,
ghould not be established by arbitral decres, While the Board is aware
the Organization is contending that its righis on this case arse derived
from a etatute and not an agreement, the Hoard finds that its analysis
is still correct. ‘

The Board, however, finda agside from Industry
practice, there ara other reasons why Section 06 doss not support
ths Organization!s position. The very langnage of this Section militates
against thls, For exampls, the Section deals withs

"All work in connection with the

opsration or services provided by

the Corporation on the rail lines,

propertiea, equipment or lacilities

acquirsed , . .M

It must be noted,'ho§e§er, the work in issue is
not being performed on the property of Conrail. The Organization is
protasting about work beinyg done by the Belt kailroad of Chicago or the
Indiana Harbor Belt Rallroad on their property. The switching and
classification work is done on the property of.these belt railroads,
and it is not work provided for or done on thé acquired lines, 1If
Conrail finds that it does not have to have the work performed on ita
acqnired lines or property, thars are no proviSLOns in Section 506, or
any aection of thd'statute, that requires it to have it performed thersat.
The Hoard is aiso compelled to take notice that in this Industry for the
past 15 years there have been extended and exaccerbzloedgontroversy on
the subdac; of subcontracting. The Sacond Division of the National
Hailroad Addusfment Board and the Special Board of Adjustment established

pursuant the provisions of the September 25, 1964 National Agreement ha
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long bean the battleground for thease disputes betwsen the Carrlers and
the Shop Crafts., At no time to this board!s knowledge has the Yardmasitorst
Urganization been a party to any subcontracting disputs. The Board cone
cludes that Section 506 waa‘anactad by the Congress io addresa itself to
the subcontracting problems of ihe Shop Crafis, and it was not within
the contamplatinn of the enscted legislative scheme to require Conrail
to perform all the blocking, switching and classification of cars in’
transcontinental interchange movement on the properties that i{ scquired
by conveyance on April 1, 1976, because of the subcontrscting limitations.
The language of Section 506 as well as the general history of subcentracting
in thia Industry lead the Board inexorably to the conclusion that this
Section is not relevant to thia dispute,

In summary, the licard finda no aupport for the
Organization'!s position in the relled upon Sections of the cited Public
Law.

Answer te Question At Issues

Y

The arrangements made by Conrail do not violate
the ltegional Rail Reorganization Act of 1973,
particularly Sections 503 and 506, thereof,

Jacob §:Efjnberg, Chairman and Neuz:if_ﬁamﬁer

S
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PUBLIC LAW BOARD NO. 1830

Parties: Railroad Yardmasters of America
and
Consolidated Rail Corporation

DISSENT OF A.T. OTTQO, JR., EMPLOYEE REPRESENTATIVE

I dissent. The opinion of the majority of the Board
evidences an inability to view'Title V of the Regional Rail
Reorganization Act of 1973 as a federal statute. The
majority treats this uniqué statute as if it were a collective
bargaining agreement being submitted to the National Railroad
Adjustment Boardf it is not. Title V is an integral part
of a complex, extensive and bold design to save frbm certain
collapse the economy of the Northeast aﬁd qguite possibly
the entire nation. ' .

The entire statute is novel. ;Certainly Title V is
unique in our history. Many of its proviéions know no precedent
in contract or law. Consequently, its provisions must be
interpreted with great care and with considerable caution.
Striect adhefence to the canons of statutory construction
is essentiﬁl ié%t*one interprets this statute in a manner which

may be very desirable to the interpreter but contradictory

of Congress' plan.
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The Board fails to treat Title V as a federal law and
subordinates the plain language of the governing statute,
as well as the clear intent of Congress, to the Boaxd's
view of what it believes the law should be. The opinion also
ignores the clear and positive legislative history of the
governing sections 5f the law.

In order to suppert its conclusion that Sections 503
and 506 were not violated by ConRail, the majority has
itself violated every applicable rule of statutory <¢onstruction.

1. Sections 503 and 506 constitute specific statutory.
limipations on the actions of ConRail. They must be inter-

preted and applied together, in pari materia. The provisions

of a statute must not be considered as isolated fragments
of a law, but as a whole, or as parts‘of a connected,
homogeneous system. The Board, however, considered and

applied Sections 503 and 506 in vacuo.

2. The primary canon of statutory construction reguires
the plaip léﬁguage of the statute to govérnmits meaning. It
has often been held that courts should be slow to impart any
other than their commonly understood mea&ning to terms employed
in the engcément of a statute, and it is the policy of the
courts to avoid giving a new, strained cor forced meaning.

To the contrary, it is a general rule of statutory construction

that words of a statute will be interpreted in their ordinary
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acceptance and significance, and the meaning commonly attributed.
toc them.
The plain language of the statute is clear and controlling;
The majority opinion ignores it. Section 503 authorizes
ConRail to move "work formerly performed on the rail -

properties acquired . . . to any location . . . on its

system”. In addition to the "plain language" canon here
violated, the Board alsc contravenes that rule which holds
that the expression of one ~ in this case the movement of
work "on its system" -~ excludes all others. - the movement
of work to other systems. And while Congress did provide
for the transfer of work to other railrgads in Section 503,
it provided for such transfers ggli to those raillroads which
purchased rail properties under the Act:_ The canon "expressio
unius est exclusio alterius" bbvious;y applies and.just as
obviously has been violated. . |

The majority opinion erred in reqﬁi}ing the Congress
to present more evidence of the intend behind its law.
While admitting the language of the statute seemed clear, the
majority sfates it will ignore Congress' mandate unless the
Railroad ?ardmastérs of Ameriéa canlproduce "evidence in the
Rct that ConRail was to be proscriﬁed from making any changes
in the tlow of its existing traffic patterns that would enable
it to maintain adeguate and efficient rail service in the

territory it served", or produce a provisicon in the Regional
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Rail Act "that denies ConRail the right to initiate or to
utilirze sound operating procedures in the Chicago Gateway
to maintain an efficient system."
The opinion reaches the logical ultimate result of its
error when it concludes:

“To find that Section 503 granted the Carrxiexr
the right to reorganize and realign only its

forces within ConRail system would not only
negate the general Congressional intent and
purpose in enacting Public Law 93-236, but would
also fly in the face of the provisions of the
Final System Plan which indicated that when

the new entity, ConRail, commenced operations
that there would be a decline of one percent
per year for the ce¢ntire l10-year planning period
for yvardmasters, switch tenders and hostlers.
The Final System Plan on p. l6l states:

'Yardmasters and yard clerks, however}

were assumed to vary directly with

the projected reduction in switching

requirements resulting from application

of an improved bhlocking plan.’

Table 2 on the same page 161, shows the
projected manpower requirements of yvardmasters
for the period from 1976 to 1985 declining from
1,155 to 919."

Here, the opinion not only violates the plain language
of Section 503, it also substitutes the Board's judgment and
authority for that of Congress and blithely informs the
Congress that to do what Congress has guite plainly ordered
to be done wouldrbe unwise. Its reliance on the Pinal System
Plan is wholly misplaced. The reduction of one percent perxr

year in the number of yardmasters, yard clerks, et al., because

of an improved blocking plan refers to the bloucking plan which



PLSB (830- Aot

would result from the merger of the six bankrupt railroads
into ConRail. The Final System Plan refers only to an
intra-ConRail blocking plan, as indeed it had to be since
the USRA had no authority over non-ConRail properties. The
decline of the number of vardmasters, etc}, therefore, is

to be accomplished by such intra-ConRail operationélAchdhges.

The plain language of Section 506 alsoc is ignored in
favor of the Board's knowledge "of the term sub-contracting
as applied in the industry"

Section 506 is unigque in both form and content. Its
design is not negative, but positive; it places certain
affirmative obligations upon ConRail. éOnRéil guite, simély
is directad té continue to perform all work which had been
performed by the bankrupt railroadé.' Only if ConRail finds
itself physically unable to perform the ‘'work due to a lack
of employees and it is unable to hire SufflClent employees
to perform the work can ConRail contract out that work.

Even at this point, ConRail can subcontract only that part

of the work which cannot be pexrformed by its employees.

The Board makes the irrelevant determination, however,
that "it has never heard of such a concept advanced on the
Fourth Di?isioﬁ“%f the National Railroad Adjustment Board
where this’ Organization normally and custonarlly processes

its grievances against carriers for alleged violations that
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the use of a switching railrocad is a viclation of its schedule
agreement."
The Board does not believe Congress should establish
such a concept:
“If such a concept is to be created .and
instituted, it should be done by a meeting
of the minds of all the affected parties and
crystallized in a formal legal document.
Such a far reaching arrangement, which is at
variance with established Industry practice,
should not be established by arbitral decree.
While the Boaxd is aware the Organization is
contending that its rights on this case are \
derived from a statute and not an agreement, '
the Board finds that its analysis is still .
correct.” . '
Whether or not the Board agrees with Congress' actions,
it must carry out Congress' will. Refusal to apply the
plain language of a statute becausé,'in the_Boardis opinion,
the concept embodied therein should not.have been addressed
by the Congress but instituted by private agreement, constitutes
so arbitrary and obviously abusive exercise of the authority
granted by Section 507 as to render Award No. 1 invalid.
3. Specific language in a statute governs general
language. Sections 503 and 506 impose’ specific, well-defined
restrictioﬁs-upon ConRail.. Those restrictions'govern here.
The majority opinion, however, dismisses the particular
limitations placed upon ConRail in favor of the general

congressional desire that ConRail's opérations be conducted

in a sound, economical, efficient manner. The logical effect
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of such reasoning is the ultimate rejection of all specific
" mandates of the Congress regarding ConRail in favor of the
Board's concept of what constitutes a sound, economical,
efficient operation.

In any given set of facté, any‘individpal praovision of
Title V of the Regional Rail Reoréanization Act of 1973, may
be antithetical to a particular Board;s concept of sound,
efficient, economical operation. The specific provision of
law, however, controls.

1t ié true, of course, that Congress desired ConRail

to be successful. It provided financial aid and it provided

certain operational freedom. But it glsé placed certain Spebific

limitations upon it. Two of those specific limitations are
found in Sections 503 and 506. Section 503 permits freedom
of movement of work within and between‘éhe former rail
properties that make up'the ConRai} system. - Section 506
reguires ConRail to continue to pexform the work theretofore
pexformed by its predecessor railroads:ualess it finds that
it cannot do so due to lack of employeeé.

‘Such direct explicit Congressional mandates may not be
subordinatéd to the general desire of Conéress to create an

"adequate and efficient rail service", to "utilize sound

operating procedures®, and to "maintain an efficient system®.

Congress, of course, desired the accompiishment of these
ends, but within the framework of the specific restrictions

it was convinced the public interest required.
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This Board has no authority to disregafdlthoée specific
restrictions simply because it disagrees with them.

4. Legislative history may be reslied upon only if the
statute involved is vague on its face. Despite the clarity
of the language of Section 503, the Board, in considering
that provision, referred to its legislatiQe history.. But
in doing so, the Board has to admit. that thé.histogﬁhof
Section 503 is "couched in terms of permitting ConRail to
have the greatest latitude in making all the necessary
assignments, relocations and consolidation of existing
personnel withig the ConRail system"”. The Board then 7
disregards that legislative history with the argument that
there is no evidence in the Act that ConRail was to be
proscribed in its actions to main?aip_an efficient systeﬁ.
Of course, the evidence desired bf the Board is to be found
in the plain language qf Sections 503 aﬁd 506.

5. No language contained in:é‘éta£u£e.is to be considexred

v, °

superfluous. In the interpretation'of'é statute, the.

legislature will be presumed to have inserted every part

therecf for a purpose. It is a cardinal rule of statutory
construction that significande and efféct should, if possible,
" be accordéd'evérx part of\the act, including every phrase
and word. .

in anxapparent effort to reiﬁforﬁq_the weak, underpinning

of its opinion, the Board engages in decisional overkill. Award

No. 1 holds that Section 506 is limited in its application
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to subcontracting involving Shop.Craft unions and to work
which is réquired to be performed on the property of ConRail.
Tha;e is nothing in the language of Section 506 or its
legislative history to support such an interpretation.

The interpretation errs in its limitation of Seqtion
506 to "Shop Crafts”. This is immediately apparenﬁqby
Congress' refusal to limit the language of its provision
and by Congress' inclusion of the words "all work in

connection with the operation or services provided by the

Corporation" in addition to the words “the maintenance,
repair, rehabilitation or modernization of such . . .
eguipment." Only the words in the 1atte£ quotation would
have been necessary to cover Shop Craft work. Congress went
beyond the protection of shop Craft wérk‘to the protection
of "all work in connection with the operation or services
provided by" ConRail. These words may not be rendered

v

superfluous by -interpretation. R )
Furthermore, Congress, it must*be.aésuﬁed in the inter-
pretation of this statute, was aware of the history of sub-
contracting in the industry and knew thét|the problem extended
well beyopg.ibe}shop'éraft*ﬂn@ons and the employees they
represent:' it ihcolves cleri;al'work, maintenance of way work,
signal work, 'and commuhitatibns work. Congress was aware that

the organizations representing the employees engaged in that

work had seen the jobs of thousands of employees they represent
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lost through:subcontracting. Congress well knew that in the
opinion of some persons in the industry "sound, econcmicalf
efficient operation" was synonomous with "subcontracting"
and Congress quite simply decided that such an opinion
should not prevail on ConRail. P .

Section 506 clearly was intended as a protecggdn té
employees or - expressed in different terms ~ as a restriction
on management. Had Congress intended otherwise, it would
not have included the unique additional‘reqtrictions upon
subcontracting which requires ConRail to perform all work
unless it lacks sufficient employees and is "unable to hire
additiohal employees” to perform that wérk; as well as requiriné

the institution of apprentice, training or recruitment programs;

Award No. 1 erxoneously interprets Section 506 as a
deliberate desiqn by Congress to liberalize subcontracting
in the industéy; as such it.thwarts'thé éufpoée ahd intent .
of Congress, violates its explici%'coﬁmand and is a disaster
to the unions and the employees théy ?ebresent. According
to Rward No. 1, ConRail is not restricted by Section 3506
"oxr any'sqction of the statute" from sﬁchntracting any work
which is.hét'required to 'be performed on the property of
ConRail., - -

While the Award holds that Sectiog 506 is meant to apply
only to the Shop Crafts, its conclusion effectively excludes
even Shop"Crafts from its.coverage sinCeIQirtuallylno Shop

Craft work must be performed on the property of the employing

railroad.
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Virtually all clerical work can be performed on other
premises. Indeed, some work of almost every craft can be
performed beyond the property of the employlng carrier,

On the other hand, and contrary to the opinion's intent,
the restrictions of Section 506 would apply to maintenance
of way work since almost all of that work must be performed
on the property of the carrier.

Award No. 1 views Title V as a contract and that is
its basic error. Title V is not a contxract, it is a federal
statute. It is an essential part of a,éraﬁd, ambitious
design, first to save and then to revitalize the railfoad
system ;n the Northeast. Because of.thé tremendous human =
as well-as -economic - upheaval caused by the effectuatlon
of its plan, the Congress enacted a uﬂlque employee protectlon
arrangement included in which is Section 506. In enacting
this Section, Congress ﬁas n;t concerné& with whethér the
. Fourth Division, or any division, ‘of ghg National Railroad
Adjustment Board or the Special Boards of Adjustment
established under the Railway Labor.Act had ever entertained
an RYA subcontractiﬁg case, Congress was interested only in
creating, a functlonal raliroad system and in pxotecting the
) employees w‘all of the employees - agalnst the unnecessary
removal of their work beyond ConRail as a result of its
creation of that systen. -

The Board limits its consideratidn to the exceedingly

narrow view of one interpreting a contract, not a statute,

and in doing so, not only misreads the plain language of

pLra /83 6— AwD (
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the law and its legislative history, but misuﬁderstands its’
own rolé as substitute for a United States District Court.

ConRail, in directing and permitting switching and -
classification work, theretofore performed by its predecessor
railroads on theilr property, to be done by the Belt Railroad
of Chicago and the Indiana Harbor Belt Railroad, violated |
Section 503, because said acts constituted assignﬁént of
work formerly pefformed on acgquired rail properties to a
location outside its system. The switching and classification
work in question was work in connectibn.with operations
praovided b& ConRail on rail facilities acéuired from ConRail's
predecessor railroads, which work theretofore had been
performed by practice on said facilities. In determining
that said work should not continue,tp_be performed by ConRail
employee; on ConRail property, ConRail wiclated the explicit

provisions of Sections 503 and 506.

Al

'// f/;Q

A. T. Otto, erngmployee Representative
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