
statfemnt 
of Claim: 

I,'indings: 

1. Carrier violated tile effcclivc Ayrecxient when it utlL'.lirly and without~ 
just cause disn&srti Suction Lbxcr R. E. Walker frtwll Cu-rier’s 
stxvice on June 29, 197b. 

The bard finds, aft.cr ta?aring I.&UI the! wlx~lc record ;uld k~ll evidence, 

that the pa-tics herein x-c! Carrier <and ltiployoc! within the nx?a~~iIy of 
the Pailway L;tbxn- Act, as a~~r?ndti, that this Eoard is duly consLitut& 

by Agrcxznx?nt dated Mxch 1, 197b, th:~t it has‘jurisdiction of the 
pdrties and the subject ill;lttcr, and that the prtics were given dw? 

noticu of tllc hearings Iwld. 

Clairrtx~t had bxzzn e@oycd as a Section IJLurcr for four (4) years 

prior to his diStiss;ll., Jun3 28, 1976, by Iba&xxter McGinnis Hale. 'Yhc 

Roa&star confimcd such disntissal July 2, 1976, qxcifyiny the 

reasons thercfor as: 
1. Unautixxizrtd ahs~uc! flu~n duty the aftrerncon of June 25, 19715 
2. Acts of insubrdintite CX)nduct June 28, 197G, in threntcninrJ 

bodily harm, intixtidat& ixid us~cl profane and obscene ltiqu;q~ 
towards Foadnustcr 11dle. 

An investigation, as rqucst~d , was held in coxnection ther&witil and 
Clainlant was advised, Augu&t 2J, 197b, by the Division Engineer- 

Pkz.&ltenance, that 1~ was djslltissctl for vi&ation of Rule. 2G and his 
insulxxdinatc acticxls of Jwlti 28, 1976. 
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mrk physical exaMnation. ('prier thought the Brotherhood understood 

that any question on “time lost” could be further hul~dled. The 

Brotherhooc7, in any event, would not accept such offer. Carrier 

offered, Decentir 8, 1976, to mitigate the discipline tiqqsed without 

pay subject to clainont's passing the return to service physical examina- 
tion. Carrier thereafter wrote Clatit, December,21, 1976, advising 

him that the discipline h;d been mitigated, that he was to return to 

mrk wit&out pay and that he was to report for a physical examination on 

Ccc- 29, 1976. 

An attorney wrote Carrier, but not the Brotherhccd, on December 27, 

1976, alleging therein that Claimant had "consulted" with him concemini 

Clainant's dismissal. Said attorney advised, anong other things, that 
Claimant "will retlxn to work at anytima so long as it is understood 
that Mr. Walker will not lose his right to maintain his claim for what 
we consider a wrongful discharge." Carrier advised said attorney, 

January 21, 1977, tilat there was sorne misunderstanding on his part, 
that the decision to mitigate did not preclude Claiaent or his duly 

authorized representative from handling the.ciaim of time lost up to the 
date that Claht Walker was instructed to report for a physical 

examination. 

Rules 426-427 are Carrier's conduct rules, while Ruie 26 -- "Detained 
fram Work" -- is a contract rule which requires, among other things, 
that an employee will obtain permission from his for- to be absent. 

The mjority of the Board, as to the incident of June 25, 1976, is 
impelled to conclude that the evidence in connection therewith is 
ntxe clearly persuasive of the view that Claimant was at least 
entitled to the benefit of doubt as to whether he specifically had told 

his acting form, Ben Smith, that he, Claimant, was going to the 
dentist about an ulcerated tmth, than 'the view that Clatit had not 
told him. Claimant states unequivocably that he had, while the fore- 

rmn,eqressed &ubt as to whether he had. Additionally, Claimant's 

actions,~ supported by the testiaony of the raining nrxabers of his 
gang (two), provides the aore credible basis for reasonably aorslucling 
that ClainBnt had been given tacit pxmission by Acting Foora~wn Sntith. 



._ . . - 

* 
-3- Award tGo;o. l-/B30 

1Be causes given for the second basis of discharge ap~ar to impinge 

primarily upon the Rod&aster's dhqation that, on June 28, 1976, 

Claimant "ran to his truck getting a pistol out of the front seat, then 
laid the pistol back in the seat, juqed in his truck and left." Clear- 

ly, such an irreponsible, foolhardy x&dangerous act, if true, would 

represent an assault upon another. If proven, such an act, which repre- 

sents a threat to one's safety and well being, is punishable by civil as 

well as industrial authority. However, this reaxd does not provide the 

necessary supprt for concluding that such a serious act had, in fact, 

occurred. Claimant's presence on the propsrtyonJune 28, after-being 
off with permission to have a tooth extracted, resulted from the request 

of his imnediate Supervisor,ForenanMuncey. Theprofanity,whichis held 

ti be not obscene, was initiatedby the catalyst in the incident, Ho&master 

Hale. The testimony of witnesses, other than that of the Rdadmaster, pre- 

cludes the acceptance of such as a reasonable basis for discipline. The 

Hoard thus finds that Carrier's conclusion as to Claimant's culpability 

represents an abuse of its discretionary right. In the circunmtan~s 

here involved, such is reversed. 

'Ibe Heard finds, as to the pay for time lost aspect of the herein claim, 

that liability therefor is limited to the psricdending December 29, 
1976. Claimant's discipline was mitigated December 8. However, in 
view of any possible misunderstanding that may have ensued as to Claim- 

ant's right to clarify same and to permit him to pursue the question of 

pay for time lost, the Hoard fir& that Claimsnt was wn&ructively 
restored to service and instructed to reprt thereto on Decanber 29, 
1976. Consequently,. any tims lost thereafter is held to be'by Cl&rant's 

choice andwas athis 0wn~ri.L. 

Award: Claim sustained as per findings. 

Order: Carrie.ris di.rectedtonmkethisAward on or before June 1, 1978. 

and Neutral&r 

Issued at Wilmington; DE, May 1,'1978. 


