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Parties Srotherhccd of Maintenance of Way Bs$oyes 

to and 

Dispute Norfolk ad Western Raiiyay Comnany 

Statement Claim is made to restore Claiman ts M. R. Scherer, R. A. Peck 
of and C. R. Caudill to service of Norfolk and Western Railway 
Claim Company with senicxi?z* c;nri ~111 other rights unimpaired anc7 

pay for all time lost since their dismissal from service on 
&rch 17, 1980, citing Pules 33 and 35 in support of this 
claim. 

Findings The Poard, after hearing upon the whole record and a.jI 

evidence, finds that the partie s herein are Carrier and IZnployee withy. 

the meaning of the Pailway Laker Act, as amended, that this Board ir 

~duly constituted by Agreement dated March 1, 1976, that it hair; 

jurisdiction of the p,arti.cs and L!x:~ subject matter, Nld that the parti<.? 

were given due notice of the hearing held. 

Claimants were assigned as extra qanq laborers on R-4 Pail Gang, at 

Salem, Virginia. R-4 Rail Ganq consisted of seventy-eight (78) 

employees engaged in the installation of continuous-welded rail. Part 

of the process for the installation of continuous weld rail is the 

planing of oid railroad ties to receive nay tie plates. Carrier 

utilized the Nor&erg kkdel CZ Adzer in this operation. 

The R-4 Rail Gang was assigned three such machines on Warch 17, 

1980, one of which was "new", that is, had been ccspletely rebuilt and 

repowered and had ken delivered to the work site in its original crate. 

The operators of the Adzer machine received a SC differential En;: 
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Supervisor Caxbaugh, with the kmwledqe that Claimnt CaudilL had 

previous experience operatinq the Pdzer machine, approach& Claimmt 

Caudill, and requested him to operate ,the Adzer machine. Caudill 

refused. Supervisor Carbauqh theu sumarily dismissed Clain-mt Caudill. 

Supemisor Carbaugh then approached Clairmnt Scherer requesting hix 

to operate the Fdzer machine; Claimant Scherer likewise refused, 

resulting in a sumary dismissal by Supx-visor Carbaugh. 

Next in line was Claimant K. A. Back who was also re+ested tc 

operate the ALizer machine and, he tco, refused <and was dismicsc~~l. 

Pursuant to Eules 33 and 35 of the applicable schedules a claim was 

instituted. As a result thereof under date of April 3, 1980 ?:~i 

imestiqation was held into the dismissals of the Clainmnts herein. As 

a result of that hearing under date of April 21, 1980 Engineer of Tiack 

G. W. Weds sustained the dismissals. From said determination the 

Claimants appeal to this Board. 

The applicable Schedule Rules, in pertinent part, read: 

%JLE 33 - DISCIPLINE AM) GXEVAKCES 

(a) Au -loye disciplined or dismissed will be advised of 
the cause for such action in writing. Upon a written request 
being made to the enploye's &m&ate superior by the enployo 
or his duly accredited representative within tea calendar da;rs 
frcxn date of advice, the mploye shall be given an 
investigation. 
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(b) The investigation shall be held within ten calendar da:~ 
after the receipt of request for same, if practicable, and 
decision rendered within twenty calendar clays after completicn ~ 
of the investigation. 

(c) If the charge against the employe is not sustained, it 
shallbe stricken frcnathe record andemploye reinstated and 
paid for the assigned xzking hours actually lost, less the 
amount earn& frcmtime of su~ionuntilreinstated. 

(d) The right of appeal in the usual akauner is accorded under 
previsions of Eule 35. '. 

(e) At the investigation or on appeal. au eeploye may be 
represent& by one or more 'duly accredited representatives' 
as that tennis defined in this Agreement. 

(f) An employe who considers himself otherwise unjustly 
treated shall have the sam right of hesring and appeal as 
provided for in this Fule 33 ifwritten request is mde to his 
umediate superiorwithinten calendar days of cause of 
cxlqhint. This ruledoes notapplytogrievances in 
amnectionwithtim clairns,wh.ichmustbe sutmittedand 
prcqressed in accordance with the provisions of R2le 35. 

Prior to the assertion of grievances as herein provided, and 
wixilecpestions of grievances are pending, therewillbe 
neither a shutdown by the employer nor a suspension of work by 
tke t3@aycs. 

IWLE 35 - !lxMEl ram cc7 CLAlMs 

(a) All claims or grievances must be presented in writing by 
or on behalf of the en&ye involved to the officer of the 
Carrier authorized to receive sama,within sixty days frcmthe 
date of the occurrence on which the claim or grievance is 
based. Shculdany suchcl.aimorgrievancebedisallcwed, the 
carriershall,within sixty days frmthedate same if filed, 
notifywhoever filed the claimorgrievance (the eaploye or 
his representative) in writing of the reasons for such 
disalla.Jance. If not so notified, the claim or grievance 
shall be allu.+cd as presontcd, but this shall not be 
amsideredasap recedent or waiver of the contesitions of the 
Carrier as to other similar claims or grievances. 

(b) Ifadisallawedclaimor~evanceisto~eappedled, 
such~lrmstbein~i~gand~betakenwithinsixty 
days fmn receipt of notice of disallmance, and the 
representative of the Carrier shall behotified inwriting 
with-in that tka of the rejection of his decision. Failing to 
ccnplywith~spratision,~mattersfiallbeconsidered 
closed, but this shall not be considered as a precedent or 



,kqt; 4 i&iFxC ib. 57 L/$38 

waiver of the contentions of the eeployes as to other siiilar 
claims or griemnces. It is understcml, however, that the 
parties my, by aqreen-ent, at anly stage of the handling of a 
claim or grievance ou the property, extend the sixty-day 
pericd for either a decision or appeal, up to and including 
the hiqhest officer of the Carrier designated for that 
purpose. 

(c) Thft requirements outlined in Paragraphs (a) and (b1, 
pertalnux~ to appeal by the employe and decision by the 
Carrier, shallgovern inappeals takeutoeachsucceeding 
officer, except in cases.of appeal frcan the decision of the 
highest officer designated by the Carrier to handle such 
disputes. Nl claims or grievauces involved in a decision by 
the highest desiqnated officer shall be barred unless within 
nine n-onths from the date of said officer's decision 
proceedings are institutedby the employe or his dulv 
authorized representative before the appropriate division of 
the National Railroad Adjustam t Eoard or a system, group or 
regionalboardof adjustaen tthathasbeenagreedtobythe 
zdereto as provided inSection 3 Secondof the Railway 

Itisunderstocd,hayever,thatthepariiesIMyby 
agreemant'inanyparticularcase extent this ninemonths' 
period herein referred to. 

(d) A claim may be filed at any tine for an alleged 
continuingviolationof auyaqr eemmt and all rights of the 
claimant or claimn ts involvedthereby shall,uuderthis rule, 
be fully protected by the filing of one claim or grievance 
based thereon as long as such alleged violation, if found to 
be such, continues. Ibdevez, no mnetiuy claim shall be 
all& retroactively for mre than sixty days prior to the 
filing thereof. With respect to claims and grievances 
involvving an employe held out of service in discipline cases, 
the original notice of request for reinstateim&z with pay for 
time lost shall be sufficient. 

(e) This rule is not intended to deny the right of the 
Organization party hereto to file and prosecute claims and 
q-rievances forandonbehalfofthe enployes it represents. 

(f) This rule is notintendedtodeny the rightof the 
cnployes to use any other lawful action for the settlsmantof 
ckinsorqriemnces providedsuch action is institutedwithin 
nine rmnths of the date of the decision of the highest officer 
of the Carrier. 

(9) Tiiis *e shall not apply to requests for leniency." 

organization advances the appeal not on the qrounds that there is a 

factual issue over Claimants apparent insubordination but rather, that 
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out all proper x2 I;~wful inr.tnxrriox~ cji' :;npervisor!i. Orqsi;:atici: 

clearly acknmledges that t!~ record discloses Cla.tiant's read:. 

admittance to their reiTusa1 to operate the Zizer machine. Orgauizaticr. 

stress-es 'At Claimai?ts were acting under an imninent fear for their.=~ ~~ 

health and safety if they would have been required to operate the Adzcr 

iwchi.ne , since all three Claimants clearly indicate, and the record so 

SupForts, previous injuries resulting from the operation of A&t type of 

mchine. Orqanization ccrtends +&at to have requested the mn tc 

operate said rm2ine is a violation of Carrier's mm .Safety FUes, tc 

wit - Ruie 1 in the Carrier's Safety Rule Emk, which iu pertinent part 

reads: 

II . ..Safcty is of the first iniprtance in the discharge 
of duties..." 

Organization contends that it would be violative of the essential 

principle of the safety mandates to require a nau who is in fear of 

reinjury to oparate an Adzer machine because of its alleged propensity 

to infiict injuries on the operator. 

In support 'cherecf Organization offers the decision of Public kw 

Board No. 1844, resulting in Award No. 6 (Eischen), which, Organization 

contends, dealt with an exception to the mandate that all employees are 

required to carry out the reasonable and praper orders of "&ir 

. . uimCuate supervisors. That claim involved a refusal of the Clati-xt 

therein to operate a canpany truck over a portion of a state highway 

because the Claimant did not hold the appropriate chauffeur's license. 

'IYE Ward, in assessing the merits'of that claim, discussed the two 
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recognizd exceptions to the general rule, which may justify a refusal 

by an enployee which would otherwise be considered an insubordinate act, 

'to wit - (1) a reasonable apprehension that the act ordered muld a.pse 

aclaimantto imninentdanger to his wd.l+ing, and (2) a reasonable 

belief that the act ordejrcd would be illegal. In sustain+ng the claim 

the Board found that as a fact that the Claimant did not hold the 

appropriate license requked to o&x&e the truck in question over a 

public highway and such act muld have been violative of a state law 

and, con-sequently, was an inappropriate order for i&a supervisor. 

The record before us discloses that on March 17, 1980 Claimants 

werepartofacantinuousweldrailg~wkichhadjustbegunas~up 

operation at Salem, Virginia. The supervisor in charge sequentially 

requested the three Claimnts herein to oprate the Pdzer machine. All 

three Claimants had prior exmience on the machine, all three Clairrants 

had prior injury on the machine. 

The machine in question was a %a~", rebuilt, repxered Adzer 

nbxhine in an "as new" condition. The sqxarvisor in question testified 

that the mckine had never been xmrked, had been uncrated right at the 

job site, that all the safety devices on the machine were intact and in 

c+?zating condition, that the proper fcot protection and leg protection 

devices were readily available and used by the subsequent operators, 

thatctustrrdsks andgoggleswerereadilyavailable,~t~hatswere 

available, and that the subsequent opsrators never did receive any 

reprtable injuries frmthe handling of the Pdzecmachine. 

Suparvisor Carbaugh testified thattbe leg guards available for the 

p?mtecUon of the opsrator consist4 of a mstal shin guard-typs of 



protector, in tm pieces, running from above the kneecap dcm to the 

ankleandthen covering the entire fcot all the way around the whole 

foot. Further, Carbaugh testified that the Pdzer machine is equip@ 

with a steel guard that was designed to protect an employee frcm the 

discharge of material frcm underneath the machine, describing the device 

to be mtely a two fcot guard that slides along the edge of the 

ties and on the ballast, approximately eight inches wide and two foot 

long. 

Supervisor Carbaugh testified that he subsequentlylezuned that the 

reasontbatdllthreeIlEnrefusedtoo~a~~ema~ewasthatallof 

themhad previously received injury, and feared reinjury if they were 

required to oparate the Adzer. 

T%e Claimants testified that in the operation of tba Adzer machine, 

which consisted of a planing or "scraping" of the ties to even the 

surface to receive new tie-plates, it is often the case that rocks ahd 

old pieces of spikes or "deadheads", are hurled out at high speed frm 

undemeaththePdzerbi.tstichoftentims result in injury to the feet 

or legs of the qera*, despite the wearing of protective gear, which 

all three mn kd.ieved to be inadequate. 

Claimant scherer testified that sum tims in August of I.977 he 

aps.rien~ the sama or similar problem with Supervisor Carbaugh 

cnneming the operation of theMzermachine and that he had not been -- 

required to operate the mach.ine since his injury in August of 1977. 

ClaimntCaudillandClaimantEeckbothtestifiedthatasaresultof 

the previous injuries which resulted in one case in an off-tine for 



l’;?c!r; 8 j-.&r~ pi :.ir, . h T/43$) 

approxkrately three xee.ks as a result of a fractured foot received :,:?iir- Z ; 

operating the Zdzer machine. They were fearful of reinjury. 

Each readily admitted that they had refused to operate the 

mcbine, testifying that they were afforded scant opFortunity by 

Supervisor Carbaughtoexplainwhy they refused. 

Supemisor Carbaugh acknowledged that he had a prior 

"understanding" with c-t scherer. That "und~standing" was 

anplified at the hearing before this Eoard when the Local Chakman 

advised, without exception or objection from Carrier, that he (the Jkxal 

chairrrran)andCliLimantscherer,afterClaimant*sinjury~chresulteci 

in a two and a half nnnth lay-off while reapratjng frcm his injuries, 

qxoackd Supmzisor Carbaugh <and reached an understanding that 

Claimant dd not be required to oparate the Mzer machine because of 

the serious, potentially crippling injury which could result if Clainmnt 

reinjuredhis foot. 

carrier, in seeking to sustain its position and uphold the 

discipline stressed that Claiman ts hereinreadily admitted their 

insubordinate act in refusing to -ate the machine. Carrier contends 

that Claimants have failed to carry the burden to establish a record 

thatwouldsupport~recognizedexceptionto~~~toc~ 

out proper and lawful orders. In support thereof Carrier cites Second 

Division A%ard Mb. 8520 (V-n), which held in pertinent part: 

'?hegeneral~itralruleregarding~~tioncasesis 
tktemployees arekund to "cbey nwandgrieve later", eva 
if instructions arebelieved tobe contrary to the contract. 
There is one exception to the "cbey new, grieve later" rule. 
l%is might be referred to as the "safety exception". It has 
beenpreviouslyheld that an enplcyee need notcocplywith 
Orders that are Without sufficient regard to the employee's 
safety as to inqeril their life or lti. EMver, the safety 
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exception cannot be invoked in all situations where ccxnpliance 

exception can onlybe succes&&v inbked andi 

invulvedwaspartofthe~claimants' ncrmlduties, theburden 
iscntheorganizationtoshowadisregardan~rrmpany's 
part for the necessary safetyprecautionswhen they issued the 
ordez toclid~ the light tmer. 
***n 

(Ebphasis added) 

Additicnally, Carrier offered Third Division Awxd No. 21059 

"l'bs Bard finds that it is act the Claimant's right to 
substitute his judgmant for '&at of his foreman...tba Claimant 
shmldhavegrieved such acticn,butnottake it upcnhimelf 
to be ixlsubrdinate. The rule of thumb here is, "Work nm, 
grieve later.' !I% work place is not a debating society, 
where emplcyes may challenge the orders of management through 
in&Wte action. Whenever enqlcyes refuse to follow a 
properorder of sqervisicn, the Carrier is placed ina 
position where it mst hmdiately take steps to elbinate 
such insubordination, or else the insubordination will create 
havoc throughcut the work gang. Cmsequently, it is wsll 
established that dimissal is not inappropriate in cases of 
insubordinatian. Uwa.rds 20770, 20769, 20651, 20102, 18563, 
18128, 17153, 16948, 16704, 16347, 16286, 16074, 15828, 14273, 
and 14067)." 

(Uidersccring supplied) 

The matter before this Boarrd is the a& of a discipline action 

by Carrier. It has been tee often stated to need citation in sup&x-t 

therecfthattheautborityof theEcardin suchdisciplinemttmsis 

limitedtothetxanscriptoftheprcc&ure bel.cwtod&eminewbe~or 

not Claimant,was afforded his full and fair prccedma 1 rights granted 

undertfieschedule, to detemine the adequacy ti sufficiency of prwf 
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offered in support of the chaxges made, and to determine whether or nc-~- 

Carrier acted arbitrarily, capriciously or excessively in administeri.l2~; 

discipline. 

Uaimsnts appeared at the hearing before the Board and offered 

their statsmants to the effect that were they confronted with the sarre 

situation again they would equally refuse to o-ate the Mzer machine 

because of their belief that they would, be reinjured as a result 

thereof. Such statements are outside of the scope of the evidence 

before the Board, but nonetheless, are received by the Board in 

ccnsidering possible mitigating circumstances. 

TheBoard finds thatClaima&swerein factaffordeda fair and 

innwtial hear&?, free frm pmcedural defect. There was ample 

evidence, including the admissions of Cl&mants, to support the 

ccnclusion that Claimants We, in fact, insubordinate in refusing to 

operate the ?&er machine. Claimants sought to raise an affinnativc 

defense to the insubordination by seeking shelter in a recognized 

exception to their respective obligations to carryoutthe directives of 

their .supsrisor. EachClaimantrepeatedly5&tedtheirimninentfear 

of reinjury. Haevw, attendant therewith is the obligation to advance 

sans affirmative prcof to shcw that there existed a lack of safety or 

sufficient protection that created an inminent dsnger to their health or 

safety. Tb~tthat:burdenOrganizati~submittedaLetterfromM.D. 

.scOtt, a mechanic who hadworking experience with the ddzerrnachine and 

stated his observaticns to be that the tier machine was a hazardous 

machine toboth the operator and fellow employers, anopinion thatwas 
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shared by a number of other mechanics. That letter also contained rii~~ 

notation fxun a fellow mchanic, J. E. !4illiams to the effect that, 

II . ..I consider it a danqercus job but have m idea hew to 
correct it..." 

an opinion and obsemation shared by six other mchanics. 

Under the cirmtances herein the Eczud finds that Claimants have 

failed to carry the necessary ‘burden to establish lack of safety 

precautions as sufficient justification for failing to carry out an 

mriate directive of their inmediate supervisor. 

TheEcard finds that the R-4 Gangwas juststartingup, acondition 

that could best be desmib& as sanwhatchaotic, due to the necessity 

of start&g the operating pxcceduks for the gang, handing out 

assigmmnts, getting the mchinexy in its appropriate <and proper order 

and nuking the necessary assigrmznts to operate thatmxhinery. There 

is no question that all of the Claimants had suffered previous injury in 

aperating the machine, nonetheless there axe few assignmnts on the rail 

gang thatdonothave scma inherent danger in them. 

Maintenance of Way work is inherently a hazardous cccupation. If, 

~fact,thgPdzerrwchineisa~rlydesigned,hazardous~chinetben 

Claimants are left to pursue a civil rem&y against the manufacturer 

thereof in a different jurisdiction. The particular machine in question 

wasanewrea*. The adequacy of the design and/or existence of 

safety dwices is not an issue before this F!oard. 

None of the Claimnts involved had any prior workirq experience 

with that particular rmchine, consequently, it is ixqxsible for the 

Eoardtocondludethat~rrachiTle~ttheyrefwdtooperatewasw 

inherently dangerous mxhine due to a deterioration of the safety 
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devices or e&-t provided, since there was no attendant work 

vieme hy anyone at the tim of their refusal tc accept the 

assigment given. lk record does disclose testimmy to the fact that 

therewere no reportable injuries franMarch 17thuntilthe date of the 

hearing, even though the machine was i+ng opated by ineqerienced 

opeators. Said operators are given a pay differential in recognition 

of the fact that they are' required to accept additional 

responsibilities. Tbeadeq4acyther~fisnotamatterfortbisEcaid. 

we ineluctably cmrlclude that c1ailrants Caudill and Deck failed to 

msetthenecessarylzardento shcwthatthereexistedalackof safety 

creating an inminentdangertctheirhealthorwell+eing. Thereexists 

nc cause within the record to permit the Ecard to change or alter the 

discipline administered. Insubxdination is a most serious offense <nd 

a dischargeable one. See, an-angst others, Second Division Award 35613 

(Carey), which, in pertinent part, held: 

~~,thisAwardSauldinnowayestop.Carrierfrcmconsideri~ 

Claimants for restoration to service on a leniency basis, particularly 

iIlth%CircMls tancesofthiscase. 

Claimantscherer, however, sits in adifferentposture. 

Itis~t~bySupervisor~~,andnotdeniedbyCarrier, 

that since August of 1977 Claimant Schezr, by a prier arrangesent 

be~~~handClaimant'sIocalchairman,wasexcusedfnm~y 
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requiremzt-it to o-ate the Mzer rrachine because of the potential. of 

receiving a ment, crippling injury. There is ndching in the recorc' 

to indicate any change in such arrangemmt. Consequently, we find that 

Carbaugh shouldnothave required ClaknantScherm to operate said ?&er 

machine. It is clear to the Board from the transcript that Supervisor 

Czbaugh was prepared to test the reqxmse of all seventy-eight (78) 

m, if necessary. Notwi-ding, Claimnt Scherer by prior 

understanding with the San-e supervisor was excepted from that 

assigmant. Consequently, his case warrants 5 distinction from "&&of 

cIlidsnts caudill and Beck. Claimant Scherer should be restored to 

service with full benefits plrsuant to mle 33 k). 

AWARD: Claimdhp3sed of as per findings. 

ORDER Carrier is directedtotothis Awardeffectivewithin thirty 

(30) days of date of is,ma.nce sham balm. 

Issued at Salem, New Jersey, May 3, 1982. 


