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to and 

Displte Norfolk and l%uteKn Fiakay & 

ClaimantJ.M. McKenzie~errplaLedasaosrpen~onMasonGang 

No. 1,SciotoDivision. On Januaq 4,198O (ZWmantwas noticedby his 

supervisor J. R. Shaver that he was dismissed frm carrier's service for 

being absentwithxt prmission in violation of Pule 26. C2laimmt 

=me=-&wsuantto~ schedule rule, an inveskigation, sams being 

held on Janury 21, 1980. under dqte of Fekmary 8, 1980 Clairmnt was 

a&isedthatthecbrgesagainsthimhad~sustainedandhewas 

&lmmnaay disDissed frun carrier's zssAF7ic.e. 

!%etanscliptoftheprWaedbqba~disc3.oses#atonJanuary2, 

l98Oclai.mnt~ofhis~,~FarerranMurcum 

psrmissian to take vacation cn January 3 and 4,198O. The record 

disoloses that claimant hai persanaily infoLll7sd by &rcurnthathecml.d 



Page 2 

not take vacation on the requested date because of such short notice ah6 

the fact that he was beg inning a vacation on Rx-day, January 7, 1980. 

. . Further, the record discloses that Claimsnt testified that at 

approximately 2:OO AM on January 3, 1980, he allegedly becam sick while 

in bed M the cap cars. Claimnt asserted that he woke up a fellm 

employee by the nams of Presley, and further advised that he doubted 

whether the Presley boy would remsrber his havinq awoken him. ClaLmnt 

advised that he did not attempt to contact Hr. Ksrcumbefore qoinq hme, 

that he knew that Marcumwas aboard the canp cars. 

claimant alleged that he did notwantto disturb Marcus at 2:30 in 

them&g, rather, hewaited until he got home andhis wife drove soma 

five miles the follming mminq to attempt to contact the company to 

advise them of Claimant's allcqed illness. Claimnt testified that he 

did not go to a doctor until the following &xxday, and, whereupon his 

'doctor is alleqcd to have advised him that he, was suffering from <an 

attack of ulcers. No madical certification was offered to support 

cla.imnt's cMtention. 

supervisor Earsul Msrcmn testified that ClAmant can-e to him to 

seek pemission to be off the Thursday and Friday before the weekend he 

was scheduled to beqin his vacation. Forman Marcusa hadbsen requested 

by Claimant to beqin his vacation on that Thursday. Marm spoke to 

Supervisor Shaver advising of Claimant's request to beqin the vacation 

the foUovJing nornjng. Shaver advised Narm that the an-omit of tine 

for notice was too short, that Claimant could bsgin his vacation on the 

following Konday. That information appears in the transcript to have 
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beenCQTITUU ‘cated to Clairran t without misunderstandinq or confusion :- . . . . . . 

was so ackncwledqed by Claiczant. 

Nevertheless, Clainent contended he becase ill at 2:OO AM, left tile 

work site without permission, and failed -and/or neglected to contact 5.~ 

supervisor until the following morning. 

Grqanization advances the claim on the basis that Clainent was not 

afforded a fair and martial hearing, that Clainent's prior service 

record was adversely and unfairly used against bin. 

Claimant's prior service record discloses that on Cctobsr 1, 1973 

Claimant received a letter relative to his absence for work advising h?: 

that said occurrence would not be tolerated by Carrier. 

Under date of October 11, 1976 Clairnan t received a thirty da:; 

suspension (deferred) for excessive absenteeisn~. 

On March 6, 1979 Claimant aqain received an admonition for his 

absences, and, on Farch 20, 1979 Clain-ant was assess& another thir.. 

(30) day (deferred) suspension for excessive absenteeism. 

Under date of I%rch 23, 1979 ClaMt was given a thirty day actus:. 

suspension for excessive absenteeism. 

The record also discloses that Clairran t's supervisors testified tc 

havinq counselled Claimant repeatedly on different occasions conceminq 

his failure to protect his work nssiqrsent. 

The Board finds that the record fails to reflect any evidence of 

prejudice by the inclusion of Clairrant's past service record iz 

assessing discipline. There is arcple, credible testirony which Carrier 

chose to accept concerning the circur&cances under which Clairrant chose 

to leave Carrier's property without permission. Clairrant's version of 
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having becme ill, requiring him to go home to seek msdical assistance 

when juxtaposed with his request to take vacation, which was denied, on 

the very day that he chose to leave the property without permission is, 

at the very least, suspect. Pa?zticularly when viewedby his failure to 

prcduce any medical documen tation that he had, in fact, sought medical ~_ 

assistance for an ulcer attack. 

Carrier, as the trier of the facts, chose to believe its witnesses 

and to draw such negative inferences as were permissible in those 

cir-aces aqainst Claimant's version of the events. We can find no 

abuse of Carrier's discreticn therein. 

Claimant has had anple opportunity in the past to correct his 

unacceptable work perfo-ce. Carrier has repeatedly afforded 

Claimnt, by letter and by oral counsellinq with his supervisors; the 

opportunity to provide n-eminqful, reliable service to his company. 

claimant chose to ignore those opportunities. Gn the record before us 

we can find no mitigating cixmstances thatwouldwaxrantintrusion by 

the Board into the results. If Carrier chooses to consider Claimnt for 

restoration to service on a leniency basis, that is wholly a netter 

between Carrier and Organization and not a proper function of the Eoard. 

AWARD: Claim denied. 

A. D.&nett,D&yee%rber 

Issued at Salem, New Jersey, May 3, 1982. 


