
PiJELIC LAW EOAPD No. 1838 

AwardNo. 76 

CaseNo. 
Carrier File NWG-81-1 

Parties Brotherhccd of Maintenance of Way hrployes 

to and 

Dispute Norfolk and Western Railway Ccqany 

Statement Claim on behalf of H. E.'hglish in which you protest the 
of discipline assessed as a result of investigation held on 
Claim February 6, 1981, and request that he be reinstated with pay 

for time lost, that his seniority, vacation and all other 
rights be miqaked. 

Findings: Tne Board, after hearing upon the whole record and all 

evidence, finds that the parties herein are Carrier andFa@oyeewithin 

the neaning of the Pailway Labor Act, as -ded, that this Board is 

duly constituted by Agreemat dated March 1, 1976, that it has 

jurisdiction of the parties snd the subject matter, and that the psrties 

were given due notice of the hearing held. 

L% Januaq 20, 1981, Claimant hglish was ordered to report to B&B 

Supervisor I%rgas who hauded him a letter dismissing kim from all 

service of the Carrier, resulting frm his poor attendance record and 

unsatisfactory mrk prformnce. At the request of c1ajlrent ' s 

representative, au investigation was scheduled. and held on February 6, 

1981. As a result thereof, Claimm t English was notified under date of 

February 25, 1981 that his dianissal was reaffimed. 

Thegravmsn of Organization's appeal on behalf of Claimant is that 

Carrier failed to develop sufficient evidence to support its conclusion 

and that Carrier prejudiced Claimant's right to present a neauingful 



. 
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defense when Carrier failed to ccsply with an alleged understanding 

agreemant to call and pay for witnesses requested by Claire&. 

The Board finds that Clainant was ably and aggressively represented 

throuqbcut the investigation. The testinony disclosed that on May 20, 

1980, as a result of a incident that occurred in the Hurp Yard at the 

Pcanoke Terminal Claimntwas sent a letter which, in pertinent part, 

read: 

. ..I advised you. that your 
~orannce were not satisfactory. 

attitude and job 

Be advised that if your job perfo-ce dces not 
improve, you may be subject to discipline..." 

Clainant apparently continued to denonstrate poor work performance, 

manifestinq itself in chronic absenteeism. under date of Cctober 22, 

1980, Claimant was notified in pertinent part, that he was to, 

8, . ..Cmsider this as a letter of warning to you for 
being absent without penni.ssion...So that you may knw 
the seriousness of being absent without permission, we 
are quotinq Pule 26 of the current KSW Aqreeren t made 
between your organization and the Norfolk and Western 
PailroadCnpany. 

'Fade 26 -DE!lXUZDEW3lwoRK 

'Ananployee desiringtobe sbsentfromworkmust 
obtain permission fron his for- or the proper 
officer. An enploye detained from work on account of 
sickness or for any unavoidable cause shall notify 
his forenan or the proper officer as early as 
possible.'" 

Cl-t again failed to hsed the warning issued and was absent 

several tires without permission culminating in an assessment of 

discipline on Woverber 26, 1980. 

Claimant again failed to ccaply with the warnings or respond to the 

discipline, and, on December 4, 1980, Carrier assessed him thirty (30) 

days actual suspension, thus also activating the five (5) day deferred 
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suqension, for failing to ca@.y with the mndates of Rule 26, beiug 

absent without permission. 

Clakmt was due beck on January 12th; he contactad Supervisor 

Ws am roxixetely two minutes before reporting tti, advising he 

would be late due to autcmbile trouble. Sn addition thereto, 

claimant's imnsdiate supervisor, Ass&tantFor- Twine, ccsplain& to 

Terminal Supemisor Murgas of Claimant's mrk perfo-ce and his 

failure to perform in a satisfactory manner. Several tines during the 

pried fraa the 12thof January until Jan'uary 20th Claimant was spoken 

tobyhis supervisors, arrived at work several hours late oz ms totally 

absent. 

Noneofthiswas dm.iedbyClaimnt. 

'Clainent sought to explain his inability to comply with Carrier's 

requirements by testifyins to, and calling witnesses to corroborate, the 

fact that Claiman thad recently experienced the death of a cousin, the 

loss of sn uncle, and qraudfa*, and that his wife had surgery just 

prior to giving birth to their baby, as well as having been sick himself 

with the flu several timzs durinqtbepericd inquestion. 

Claimant sought to explain his failure to call in by advising 

Carrier that he had attempted to call in, but prior to 7:00 AM, the 

lines were busy, and that he couldu't get through to Mr. Murgas. 

Hmever, he didadvise that he did speak to scm&xiyelsewhose nane he 

did not knew. Claimant asserted tbat he always tried to call in and 

relied several tises upon his wife to get the message to Carrier that he 

was either going to be late or that he was not mning to work. 

Organization entered a tirrely objection to what Organization 

asseti was an understanding with Claimant's Supervisor that carrier 
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muld pay for witnesses requested by Claimant. organization asserted 

thatthewitnesseswere subsequently infornedby scare undisclosed source 

that they muld not get paid, thus they did not appear. 

Ihe Board finds that the naked assertion without any shminq of 

actual prejudice fails to craate cir-taxes that would -ant an 

overturning of the discipline rendered. The two witnesses that did 

appear for Claimut offered dative testimony to c&fins that which 

Claimnt bad himself testified to concerning his‘family problems. There 

is no stiing that the absentwitnessesmuldhave offeredany different 

testimny, nor was there any proffer that their testimony would have 

been anythhg mre thsn cmniiative. 

The Board finds that Clainen t readily a&mledged the repeated 

verbal warnings by Carrier concerning his work perfo-ce and his 

absenteeism. The record discloses that Cl ahant signed for certified 

letters at each instant of fomalwarning and discipline. 

!?a csnnot conclude frcm the state of this record that Carrier's 

actions were aitrsry or capricious, nor can we conclude that the 

discipline was un-auted or excessive particularly when Claimnt was 

returning frm a thirty-five (35) day suspension due to his chzonic 

sbsenteeismandpcorworkperfornence and isaediatelybeqanarepetitive 

pattern. 

while we are not unsympathetic to the personal problems Claimant 

my have had, notwithstauding, he was repeatedly advised of and trade 

aware of his requirement to notify Carrier. He cannot place the 

responsibility 'for such notification either on his wife or any third 

NY. It was his duty to informhis supervisor if he was not going to 

be able to show for work. Nxe importantly, Claimant's repeated 
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failures to protect seniice placed Carrier in the difficult position of 

havinq to cover shorthanded crews inorder to acccmplishits~rkgcals. 

No business can -ate with an unpredictable work force. 

?hereisnobasisthatwouldwarranttheBoardintrudinginto~ 

results that cccurred on the property and we must ineluctably conclude 

that this case mustbe denied. 

AWARD: claim denied. 

Issued at Salem, New Jersey, March 2, 1984. 


