PUBLIC LAW FOARD NO. 18Lk

AWARD WO. 20
CASE MD. 20

PARTIES TO THE DISPUTE

Brotherhood of Maintenance of Way lfg;loy‘u
and
Chicego and North Western Transportation Compeny

STATDEXT OF CLADM:
"Clain of the System Committee of the Brotherhood thats

f1) The sixty (60) day suspensiom of Traskmen T. 0. Qlark was without
Just aad sufficient cmuss, wholly disproportionate to the alleged
offense and incomsistent wvith diseipline asseczed against others
charged with the ssme offense (Carrier's File D-11-8-4L6).

(2) Tracimsan Qlark be compensated for all time lost and the discipline
be stricken from his record.* ‘

OPINION OF BOARD:

On July )0, 1976, Claimant was working as & Traskasn in a seven-mexbser
gang wader the supervisiom of Foreman C. D. Gema. The crew was working on broken
rﬂ.w&cﬂdhﬁnﬂh‘&qﬁmﬁounﬂ*mt&bmn&m
‘the men at noon for lunch. He imstructed the men to retwrn at 12130 p.m. to
changs out the other brokez rail. The record indicates that the men walked
scross the street and ate lunch at the Pagods Inn. muofthom.mm
at 12330 and went back to work. Claimant and ocne other man did not return until
2100 p.m. wvhen the job was nearly completed. The forsman told them that he wowld
not pay them for the sfternoon, whereupon (Qlaimsnt and the othesr man both asked
to be allowed h‘vofk from Zle.i.MJSNpJ. The foressn stated in words
ormhchncomthmld'pqth-otfforthorudniuhmudnlultht
- they would have $0 ansver for their vhereabouts from 12:30 until 2:00. At that




point Claimant and the other smployee stated they wanted to go home and the fore-
man responded, "You leave me sick, go on home." Claimant and his companion then
left for home and the othsr two trackmen never did return to the work site that |
day.

Subsequently all four trackmen were charged with failure to protect
their assigrnment from 12330 to 3130 p.n. on July 30, 197€¢, and fatlure to sscure
proper muthority to sbaent themsalves from daty during said pericd. An investi- -
gation was scheduled and held on those charges, following which Claiment and one
of the other men were assessed a sixty-day suspension and the other two received
15 days' suspension. B

There 1s virtually no dispute on the record relstive to the foregoing
facts. At the hearing and investigation Claimant offered as justirisstion for
his tardy return froa lunch sn assertion that he was suffering from the flw and
additionally that the food he ate made him 111. We have revieved the record oare-
fully and we d& not find this belated explanstion pcrmun; particulerly in
11ght of the fact that when he d1d finally return to the work site Claimant did
not report ay {llmess to his Morgmsn but rather sought to work ocut the balanse o
of the day. Nor is there any satisfactory explanation why, 4if he was :lndood 111, ‘ :
he could not walk across the street at 12:30 and request leave to absent himself
beoause of his sickness. In all the circumstances we are permudad that Ghinmt
d1d fall to protect his assigmwent and did fail to secure proper uthority to
sbsent himself on July 30, 1976. Nor are we convinced that Carrier has falled 4
{n 1te burden of proof becsuse the record shows that Claimant returned briefly - é
to the job litcl st 2:00 p.n. vheress the notice of charge references the entire ﬁ
afternoon period, 12130 through 3430 p.n. We strive to deal with realities rather Zis.
supertechnicalities in labor relations matters. Ve are not favorably impressed
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by precedents like Third Mvision Award 1L778 cited by the Organization which
lapsed into legal Jargon and apparently failed to distinguish between the arbi-
tration of labor disputes and criminal court proceedings. Our review of the
record before us leaves no doubt that Claimant was not prejudiced by the Notice
of Charges, no new charges were levied against him during the investigation,
and Carrier has proven by oompotent evidence the substance of the charges con-
tained &n the Notice of Hearing.

Finally, the Organisation asserts that the mmouni of discipline asseseesd
Claimant is insppropristely severe and disoriminatory becsuse other esmployees
found culpable of the same misoconduct received only fifteen days' swspemsion.
The record, however, contains nmntod svidence that Claimsnt on May 19, 1976,
had been disciplimed for essentially the same misoondsot in which he engaged om
July 30, 1976. B0 far as the record shows, the employees who received a lesser
petualty for the July 30, 1976, inecident had no prior diseiplinary asseceaents om
their reocords. In the circumstiences wo camnot consclude that Carrier acted in
am arbitrary or disoriminatory fashion when it imposed a more seve ¢ penalty wpon
Claiment for his second offense then it did wpon the firet offenders. Progressive
discipline, vhen supported by the facts and the individual employment records, is
the accepted and established method by which an employer may seek to conform the
employee's conduct to previously communioated standards. It is well established
that a Carrier may, and should, consider the persomnel record of the involved
employee before uud.ﬁ; the amount of discipline to be imposzed. Ses Third Divi-
sion Awards No., 20032 and 20099. In general temms, like offenders with like records
should be similarly treated but "That does not meas that the Carrier must, in every
instance, impose the same sentence for like or similar offenses. What it doee
mean is that the sentence imposed in eech case should be reasonshle, that is,
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Just and proper considering the nature of the offense and the past record of the
employee involved.” See First [ivision Award No. 12428.
FINDINGS s

Public Law Board No. 18LL, upon the whole record and all of the evi-

dsnce, finds and holds as follows:
1. That the Carrier and Employee involved in this dispute are, res-
3
pectively, Carrier and PEmployee within the meaning of the Railway Labor Aot

2. that the Board has juiisdiction over the dispute involved harein;

3. that the Agrsement was not violated.

AWARD

Clain denied.

W Lehmns
ﬁjmo,?&uﬂ%ﬁ—

Dateds // ?
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