
??UBLIC UP? POAm NO. 1850 

Award 130. 5 

Dxket IZCJ. 7 
ORG File WI. WRRG-1901 
Carrier File RI. 2-?X.Z-1517 

Parties Brotherhood of Kaintenanca of F?ay Ek@oyes 

to and 

DispLlutE Balthre &Ohio ~RailroadCorpany 

st2.+-t Claim filed on behalf of Vestem Region -Rail Gang Track Foremn Aaron D. 
of Claim: Rinser for restoration of his seniority m&wed and reirburserrent for 

all tire lost at the app;icable rate of my as a result of the disc&Line 
of ditissal ackinistered to Sr. ISnser following a hearing held on Janu- 
ary 12, 1976 on charges of conduct unbeookng an ezploye and the possession 
and use of a hallucinogenic drug whiie on railroad property on Dece-;$er 
23, 1975. 

Fcindiqs: 'ihe Board finds, after hearing upon the ::?lole record and all evidence, 
thattheparties herein .areCarrierand~loyeewith~ themaniugof 

the PailwayL&orAct, as amended, that this Ward. is duly constituted 

by Asr eesent dated Cctober 27, 1976, that it has jurisdiction of the 

parties and thesubjectmt+er, and L&tthepartieswere givendue 

notice of the hearings held. 

Cltit Track Gang Form A. D. Rinser, along with five (5) re?Wxrs of 
his gang in their tarp Car No. ILL&, were placed under arrest and rervved 

therefrm on Dacesber 23, 1975 about l.l:30 p.m. by the Grove City, Ohio 

Police as a resultofapublic disturbanoa cmplaintregisteredwith 
mid police by a neighbor, for "disturbing the peace." %bsequent 

search of their Camp Car by the police produced four plastic bags con- 

taining cannabis sativa, wannnly called 'harijuana." Additionally, a 

cigarette andpipewere fomdwhich also cmtained the sare substance, 

marijuana. As a result thereof, all saideqloyees were additionally 

charged with possession of imrijuana. The erployeeswarereleasedon 

bmd fran jail the follmnngrorning. 

Claiznntreturned to service anc;hecontinuedwarking~tilJanuhy12, 

1976, atv7him tire he attended an investigation held to hear the charges 

concerning the Dsceaber 23, 1975 incident. As a result thereof, Clakant, 

on January 27, 1976, was advised: 
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"Ithas been found that you were at fault for conduct mbeccming an 
exployee by participating in adisturbanoeon the camp cars to the 
extent tiat it was necesshy for the neighbors to call the Grove City 
police and that you are at fault for possession of, and use of, an hallu- 
cinogenic~g~tileon caxp carslocatedonFailr~d~~pr0~~ 
at Grove City, Ohio, which led to your arrest by Grove City Police at 
11:27 P.E. Tuesday, December 23, 1975, in violation of E&de 14 of the 
Engineering Lkparlnznt, &i.ntenance Rules, and the discipline adminis- 
tered is dismissal from service of the Pailroad Cmpany." 

Xule 14 protides: 

"Zhe use of intoxicants, narcotics or datqerous drugs by employees 
subject to du*, vghile on duty or on Company props&q is prohibited. 
Possession of iutoxicsnts, narcotics or dangerous drugs or participa- 
tion in any transaction invoiviug sate by employees while on duty or 
on Cocpeny propzrty is prohibited." 

lhere were no prcceduxal questions attaching which prevent& the Poarc? 
from addmessing the merits of this dispute. 

'ihe charges made againstallthe eqployees involved in theDecenber23, 

1975 incident were prezked on the occurrence of first, conduct unbecm 

ing an employee, and, secondly, the possessior? and use of mxijuana. 

Either of such charges, if proven, would warrant the ixpwsition of stem 

discipline. Carrier correctly identified the testtobemetwheuit 

stated: 
The central issue in this case is whether there was sufficient proba- 
tive evidence adduced frcm the investigation to suplzort the charge with 
respsct to Z'rack Foremn A. D. Kinser." 

She Poard finds that there was not.sufficient probative evidence adduced 

to support the charges Fade against Claimant. Claimant had categorically 

denied all charges and allegations. The necessary supporting evidence 

to support a conclusion of guilt was here lacking. 

lhe transcript reflects that C.mr Car No. 114 had four (4) rociils, or 

czcrn*ts, to whi& seven (7) tmckmsn v7ere assigned. claimant 

Track Foreman Kinser had ore vtwhile six ‘(6) trackmen were 

assigned, two each, to the other three (3) mans. 'he Decmber 23, 1975 
incident under investigation occurre din the ~toccupiedby 

Trac~KenHKgetandDave Gageandttichwaslocatedon thenorth 

endofthe campcar. lhese two employees, along withtwo other trackmen 
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involved, although notified, chose not to attend the investigation. 

Claimant For-Is rcomwaslocatedseveralrocrns away tcwards the 
Southendof thecar. The evid- given reflects that Clainent 

Track Gang For- had stayed in the C2q Car. He had not gone into 

tinwith theothermeabers of his track gangwhere they admittedly 

had been drinkiny. Norwa.5 Claimntin the ccqnrkentinvolvedwhen 
adisturbance (argument) withacoxplaining neighbor cccurred.Claim 

ant testified that he had earlier turned off the stereo in said ccxa- 
parkent, because itwas blaring, thathewas inbedbecause of not 

feeling well, that he got up, got dressed when he heard the afore- 

mentioned disturbance with a neighbor. Clainxantstated thathewent 

out, talked with and pacified the oq&Lning neighbor and that 

thereafterhewentinto tie ccqer&entinquestionwherehewas 
about to try to tone the five trackmen dcwn when the Grove City police 

cameintothercan. %ere was no evidence that Claimant possessed any 
raarijuana nor was there clear evidence that he had used a hallucino- 

9enic m. 

The circumstantial evidence as to the use ofnwrijuanasaybe linked 

to others at the scene of the incidentbutnot to Claixmt. 

In the circumstances of weighing the evidence to conclude whether 

Claimsntwas in that czmprbat on December 23, 1975 in his role as 

asuprvisor to try toquietthe gangda?nor~etherClainantwas 

in there as me of the participants inthenoisexnakingand use of 

rrerijuana,, it would represent anabuse of discretion to conclude, as 

didCkrierhere, the latter. The doubt raised by the testkrony of 

C&msntwhichwas corrcboratedinpartby the testknonyofother 
tracknen, the paucity of clear, probative evidence offered by the 

city plice office at the investigation on the drug allegation as 
related toClaimant, and the factthatsuch drug kargewas later 

droppedby the city's prosecuting attorney, allshouldhave redounded 

to the benefit of Claiaant. ?he chargeswereexkenely serious and 

the penalty paid therefor was more so. Suspicion cannot be permitted 

tobea substitute for theneededconvincingevidence. Therefore, the 
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carrier is directed ti make this Award effective within thirty 
(301 davs of date of issuance sham helm. 

L. W.Bwki, Carrierl?erber 

and&?eutralbkrrber 

Issued at Atlanta, Georgia; June 9, 1977., ,'. 


