
PLlBJ3C LA\< BOARD NO. 1926 . .~ --- . . . 

ANARD NO. 1 

CLAIIN NO. 1 
. 

Claim of International Brotherhood of Firemen and Oilers:' 

1. That under the current qgreement, Leborer C. C. Baruett was 
unjustly discharged from service on January 29, 1977. . 

2. That, accordingly, the Long Islnnd Railroad be ordered to reinst,ate 
Laborer C. C. Barnett with all lknefits, Vacation privileCcs and 
Seniority rights unimpaired and with compensation for all time lost 

~CL_ 

as a reklt of said action. ., '. 

‘; 
O?INION OF BOAIUI: 

~. 
- .; -z 

This case involve.s'the dismissal from service of'Mr. C. C. Bomett who ~.as ~' :.~ 

employed by Carrier as a Laborer., Mr. Bnrnett entered service of the Carrier :.,, 

. in December 1975 and worked from that time until his teuminatiou in January =_ 
.~. 

- 

. 
- 

_ 
. ., 



on Kovcinber 28, 1976 Claimant dropped equipment on his foot and suffered a 

contusion of his right foot. He was X-rayed and cleared for return fo work 

on December I, 1976 but he did not come back to work until December 8, 1976.. : 

On December 21, 1976 he sought some nine days wages from Carrier*s claims 

department but that claim was denied due to lack of medical verific+tion. - 
: '1 

On January 18, 1977 Claimant was called to a trial by Carrier on the 
_~'. 

follor&g charges : . .. 
..:._. _ 

"ISeing an unsafe employee as evidenced by five: (5) personal '. 
injury accidents since your employment'on I)ecember 22, 1975, 
as follovs: '. 

1. March 4, 1976 - soap burn, left wrist. 
2. April 13, 1976 - chemical irritation,, right'eye. . " 
3. .June 25, 1976 - 3ruisc.d left arm. 
4. July 26, 1976 - sludge in left eye. 

: 

5. 'Nov. 23, I.976 - contusion, right foot." 

Thereafter, on January 29, i977 Claimant wis dismissed on the basis of evidence . 

heveloped at the trial. -Under date of Feb&ay 9, 1977, the Organization 
. 

appealed the discipline and requested expedited. treatment of tJle claim.. Ry 

.joint stipulation of the parties intermediate appeal &~+ls were waived and on 

March 1, 1977 the claim was de&d by Carrier's bighost appeals officer. 'l!he 

parties thereafter established this Board to hear and decide this case. A 

hearing'wss held by the Goad zt Jszzica, Rev York 3% &~y 11, 1977. Glaiman~' 
_ 

was notified'of the date, tGne a$ place of tbc bearing but d&lined to appear, 
.: 

in person ‘although he w~s'rcprescnted by his Organization. The record evidence, 

proves beiond a doubt that CL-&ant was no "unsafe employee" wbethcr judged on 

the basis oE his individual history or by comparison to other sislilarly situated. 

cnrployccs. Safety statist.ics show that he personally occou~~cd for one-third, 06 

the accidents amdng Laborers, at the loconlotive facilities in 1976. Moreover0 
-. 

..' .- . '. 



. . of .some 80 Laborers employed at the facility, his was clearly the worst 
'. 

. 

accident record. Examination of each of the five accidents involving Claimant : 

during 197G shows a consistent pattern of carelessness and/or violation of 
. 

Carrier's safety rules. Thus in both of the eye accidents he vas'not 'wearing 

protective equipment assigned to him; in the.soap burn incident he conginued- 

to wear glovds soaked with chemicals rather than changing to,a fresh pair and 
'_ 

he did not report injury or seek aid at L-he time; a bruised 'arm and three days:-' 

of lost work occurred in June 1976 when he tripped over an engine parked in the 
,. 

washing area; and finally he dropped brakeshoes on his foot while staclcipg same : 

in November 1976. .Analysis of the statist&l data and his personal a&dent.. ~. .. 

his.tory leaves nb room for doubt. that Claimant has been an unsafe employee. ,~ 

Carrier having adduced ample'evidence on.this point the only question remaining 

is whether the penalty of dismissal is approp'riate in the circumstances; Y. 

: 
The central question in this case is whether Claima&t's unsafe work re&rd " 

is a result of tarelessn~s o? "accidenu-proneness." The answer to this ques‘tion 

is determinative of th& further queStion whether.di&ssal is appropriate in this 

case. If the record shows a pattern of cnrelcssness then,that is culpable 

. . '. .misconduct for which Claimant might appropriately be disciplined. That of cour.se,~ 
. - 

discipline is termination from all services. I+.uded in review of the &tter ._'. 

quest&n is whether Claialarit has been afforded progressive discipline and,the 
_ 

_. 

opportunity to c&form his behavior to acceptable standa~rd? if hc can. If, on .~ 
_- y .~ 

the other hand, the record cstablishcd that Claimant was "accident-prone," i.e., 

due to soinc physiological or psychological mnlfunction ha is uniblc to work 

safely tlmn this is not a case of discipli~w but rather a.,nondiscfplinnry 

disluissal $ituntion. In 6mh circwwtxux2s whcrc an cmployec is ul~rioubtcct~.y 



culpable misconduct but out of a reasonable regard for'the safety of its other 

employees and operations. 

On the basis of a close review of the,record before us we are unable to '. 

conclude that Claimant's unsafe work record is a result of accident-proneness. 
. . .. 

As the transcript of investigationshows the evidence is incomplete on .'th& 
. 

. 

’ 

i+ 

‘. 

point however because Claimant declined td participate in 3 full medical examina- 

'tion prior to his' trial. We note in passing that et the trial. Claimant indicated 

his willingness thento undergo full examinations and note further.the established 

principle that absent a contract'provision the Carrier in its discretion may 

orddr an employee to undergo work,related medical examinatians. In any evait . 

the record before & is persuasive that Claimant's accidents‘were a,result of ._ 

carelessness and disregard for safety rules. This is culpable misconduct for 

yhich he may appropriqtely be disciplined. However upon review of the record I. 

we find no pattern pf prior warnings or progressive discipline for this 

misconduct but rather en accumulation of offenses for which Carrier finally 

decided to terminate the Claimant. The only warnings in Claimant's personnel 

record were for tardiness and absenteeism but there is no evidence of q&l or : 

written notification that his personal accident history was unacceptable or .~ 

could endanger his continued employment. In the' absence of &such warnings we,, 

are compelled to conclude that the ultimate penalty of termination was too 

severe in this case. Accordingly we shall sustain. the claim to the extent' of. 
.' ,. 

reinstating Claimant to his employment without back pay but with other rights :. 

unimpaired,on condition that he first undergo a full medical examination by ._. 

Carrier. Further, Claimant is hereby placed on no'tice that his 
job is in peril and,he is subject to termination if he does 
not cease his careless work habits and disregard of safety 
rules. . 

: 
. 

‘.“. 
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FINDINGS: 

Public Law Board No. 1926, upon the whole record and all of the evidence, 

finds and holds as follows: _' . 

1. <That the Carrier and Employee involyed in this dispute are; respec&vely, 

Carrier and Employee within the meaning of the Railway Labor Act; '. 1 : 

2. that 

and 

3. that 

the Board has jurisdiction.ol~er.the disprite involved herein; :, 

the Agr-ecment was vidlated. 
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: 

fA7ARn .~ 

The claim is sustained to the extent indicated . 
in the Opinion. 

: 
.; 

T. Firriolo, fmployee M&ber 
- 
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