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Brotherhood of Wintenance of Way Bployees 

and 
union Pacific Failroad Cmparq 

thd.arly IhiLs l&the&+f, &en 0r1‘ 
October I, 1976 they d&missed tit.ra 
Oazzg Laborer .*ed&ck L. Kuestex for 
alleged violation of ??aintanance of 
Way and Signal -nla8 703 and 701, said 
dimiasal being un&st, unre-ssonable and 
in abuse of dismetion, 

2 That F. L. Kuester be reinstated 
t.a histhonz~r position with seniori*, and 
all other tights Mimpared and additionallg 
be wqensated for loss of earnzIng cnm- 
mencing October 1, 1976 account &the 
Car&arts iqroper action.' 

MSCBSi.Wl~ The Qeimant had a seniority date of Saptenber 18, 

1975. He ws furloughed in October 197.5 and recalled in July 1976. 

The operative facts are that on October 1, 1976, 

at appmximate 2:oo P.Y% the Claimntwasuorking as a Laborer in 

Gang L9QS. da forgoran was Xr. Kalley Valdea.. xr.. Valdea instructed 

the Claimant to pull spikes fmu cross ties preparatory to laying a 

switch. The Claimant contended that aa he was puUing IQ spikes an 

on-rail Speed Swing Crane pulled up close and,then backed inta hii and 

struck the claw bar which he was using to pull up the spikest The 

Claimant alleged that Foreman Valdez then cam over to hQu and asked 
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him if he could not work the claw bar faster he should leave. The 

Clalmnt added that t&e Forenaa grabbed his claw bar, threw it on the 

ground, and told him to get out, which the Claimant did. 

Foreman Valdezrs version of the events is that 

he lined up the ClaLznt and other me&era of the Gang to pull, up the 

spikes. The Speed Sklng Crane was moved to a point where aI3 the spikes 

could be removed. Foreman Valdez farther testified he stood about LO 

feet away at the .xlCch point and observed the Claimant standing with 

his claw bax. Ee stated he .mtioned to him to start pKU.ing qzdkes, 

but the Claimant responded with an obscenity' askIng x&ether he wanted 

him ia get under the crane, tiich the Foreman stated uas about 2~ &y 

SO feet eway. When the Claimant refzsed to work, the Foreman told hizn 

to leave. The Clabant threw down his claw bar a;ld left. The ~Foremn 

testified that he oa& had two hours to get the mitoh installed. 

On October f~, 1976, after the Claimant had conferred 

with h3.s union representatives, he returned to the pmperty and insisted 

he be give-n a -mitten statement of the reasons for his discharge. The 

Claizaant contended that the Forman made McomplimtWf and agw 

re.amrks about union representatives, but nevertheless on October 6, 1976, 

he received a letter that he had been discharged for violating %Ies 

7043 and 701 which enjoins, ulroag other things, esrplasees frm being 

insubordinate or using wlgar language. 

on October 8, 1976, the Assistant General Chair- 

- requested a hearing in accordance with Schedule %iLe k6(a). QY 

Ocdober ll, 1976, the Mvision Engineer schduled a hearing for 
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October 18, 1916, but by letter dated October ti, 1976, to the tisistant 

General Chainnan, requested a postponemeat of the hearing until. October 3, 

1976. 

Wzu the October 30, 1976, hearing oonvened, neither 

the Roadmaster nor Foreman Va3des uere present. The Eearfng Officer 

stated #&he woXd hare to conduot the hearfng and w&h the Claistant*a 

testimaqf against &a+, he had been &Yeld by +&e aupesvlsors since a post- 

pea-t had na* been apeed to. The .9rgsnlzat1im stated the Hearing 

Offlcer*s statemrmt uas not accurate becanse the only postponement re- 

quested was the oue tC postpaw the heas& from Octobar ll.to October X0, 

to which the Orgmization imd agreed, At the cxxxlmion of the October 

30th he&ng, Cne Hearing Officer proposed, oTor the obbjeotions of the 

Assistant General Chairzaan, t0 reschedllle snother hearing to take testi- 

mong frna the operator of the mane as to rahether the crahc had becited 

into the Claimsnt. 

The rescheduled hearing convened on Nove.mber 12, 

1976, at which tLie both Ilr. Valdez, Roadmaster ~kwell and Crane &era- 

tor Xontes were present. The Claims&, did not appear, although Sis rm9oa 

representatives attended, under protest, contendiag that the lJovember 12, 

1976 hearing sas improper since the October 30th hearing was the hearing 

provided forty the Contract. 

At the ihvenioer 12, 2976 hearing, testimony was 

given by the Crane Operator and the v&o supervisors. '&he Crane %erator 

denied that he had touched the CLAmant with his machine. 

On L&ember 10, 1976, the Division Zngineer wrote 

the Claimant that he wss discharged from the Cumparrf since the hearings 
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of October 30 and November 12, 1976 substantiated the charges that he 

had violated iiules 700 and 701 by being insubordinate. 

Among other matters, the &ion protested that 

the lk~~~&~er 10, 1976 letter, postmsrked December 3.6, 1976, breached 

E&e L8(a) which required the Carrier to state its decision within 20 

days after the completion of the hearing. 

Carrier*3 Position 

The Carrier denied that it had comtted any 

material prejudicial errors in its handling of the in&a& case. The 

Carrier notified the Claimant on October 6, 1976, of his removal from 

service and a hearing was ultimately sch&i~ed for October 3, 1976. 

At this hearin& it became apparent that it was necessary to obtain the 

testbnocy of the Crane Operator and so the hearing tras recessed to 

obtain this testixony.. The Carrier added that the failure to notify 

the Claimant within 23 days was not a material error because it in no 

uay prejudiced the Claimant's rights. 

On the merits, the Carrier contended that there 

was sufficfent probative evidence to suppork its discherge of the 

Clainrent.. vXhil.e there are di,ffex-Lng versions of x+t transpired on the 

afternoon of October 1, 1976, the Cartier is privileged to accept one 

version of the events over another, provided that thera is sufficient 

probative evidence to support and uphold the version it has chosen to 

accept. It is the function of the Carrier, and not this kard, to 

weigh all the conflicts in the testimony and other evidence and to 

resolve these conflicts.. 
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The Carrier contended that there was sufficient 

probative evidence to show that the Claimant refused to follow his 

Foreman's instructions to pull spikes and questioned the Forenan as 

to why there was any hurry in getting the uork done. The evidence 

shoved that the Claimnt refused to comply with proper orders of duly 

constituted supervision. Ehen,the nor- noted the Claimant had not 

started to pull spikes as directed, he told hti to leave work. At 

which time the ClaBant thrar dovn his clgtr bar and went home. 

The record shows that the Clairaantaraz insubordi- 

nate and used wlgar language tiward his zupemizor, and moreover he 

had not been touched or hurt in any way by the cram. Tix Carrim 

stated the witness produced by the Claimsnt at the hearing uas evasive 

and purported not to hear any profanity or srgumeutative statwent by 

the Claimant. The Carrier noted that the Claimant did not produce a 

fellow employee vnamed"R~~it~ who purportedly stied next 'G the 

Claimant aud -would have heard and Seen everything that transpired be- 

tween the aimant and the Foreman and the Crane @erato*. ?he Carrier 

added that r'oreman Valdez's testimny was clear and unequi~cal that 

the Claimant had refused to pull spikes and questioned him as to the 

reason for htGiy$xg to do the work, 

The Carrier denied that it had comitted any 

procedursl errors or cqntract violations which had materially pre- 

judioed the Claimant's right to a fair and impartial. heating, 

Union's Tosition 

The Union contended that there was no basis in 

the events of October 1, 1976, to discharge the ClaFmant. The Claimant 
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vaa pmng spfkes when the crane backed into him and struck the 

clav bar with vhich he was working. The Clabant sought to get out 

of the way of the crane. l3e Foreman then came over and grabbed the 

clav bar from the Claimant and told him to leave. The Union added 

that there was nothing in the testimony of the Crane Operator uhich 

contradicted the Claimnt*s statements. The operator stated that he 

had not nm over the Clainant which the CSadxant had never oontended. 

He further stated he vaa not aware that his machine had touched the 

CLaimsnt. Thus his test%nony did not add nuch to the record, 

';': r- .I TheOrganization stressed that the Carrier 

repeatedly violated the CIlaimnt's contractual rights to 8 fair and 

inpartial hearing, k'en the scheduled October 33, 1776 hearing con- 

vened, neither the Roadvkaster nor the Foreman vere present although 

theg had been directed to appear by the Oct&er ti, 1976 Letter con- 

vening the hearing, Nevertheless, the hearing Officer proce:e&d;to 

hold the hearing without any Carrier witnesses present to sustain the 

charges filed against the Claiinant. This vas Fn gross violation of 

basic fair play and violative of the Carrierrs obligation to car??y the 

burdenofproof. The Union stated as the hearing continued, and the 

h'earing Officer becsme aware that the charges against the Clainsnt uere 
-. 

not being sustained, he abruptly closed the hearing and inaiated he 

v0u.l.d have tC reschsdule it in order to obtain the test%vo?V of the 

Crane Operator. The Union Representative vigorously protested this 

improper action. 
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At the rescheduled hearing the Carrier not only 

produced the Crane Operator but also the &&master and Foremu even 

though the record v-as in fact closed, as to them. Voreo-wr, although 

the hearing vas concluded on November 12, 1976, the Carrier did not 

infers the Cleat of the outcome until December ID, 1976, evea 

though Eule.&8(a) requires the decision be rendered vithin 2Q days 

after the conxpletion of the hearing. 

The Organization stated th& the Carrier re- 

peatedlybraached RuLeha and faFzad tomaet itsbvrdetz vfproof and 

therefore tha discipline assessed against the Claim& mat be vacated 

and he should be restored to his job aud z&e vhole. 

Findings: The Bard, qoon the whole record sod all the 

evidence, findstbat the employee and Carrier areEsr&oyee and Carrier 

-within the meaning of the 5S.lvaykborA&; that the Board has juris- 

diction over the dispute and that the per-ties tu the dispute vere given 

dne notice of the hearing thereon. 

'lb% Board finds that the Carrier comitted material 

and prejudicial errors ki its conduct of the disciplinaq proceedings 

against the Claizant. 

The Carrier pmduced no co-t proof against 

the Claimant that he xaa guilty of tha charges at the October 30, 1975 

hearing in the absence of the co@aining vitnesses, i.e., the foremu 

and roadmaster. The Hearing Officer vas not privileged to proceed to 

hear the Claizant*s versiot~ of the contrauertad events ad to state ha 



-8- 

Award So. 2 
Case No. 3 

Pi.6 1997 

would rely on what he had been told by the supervisors. The failure 

of the supervisors to be present, after being properly notified, and 

to confront the Claiknt and be subject to cross exmi?xtion violated 

basic due processes, and it vas gross prejudicial error for the Hearing 

Offfcer to state that he would weigh what the Claimant testifkd to 

as against the ax@rte statements he had received from the Carrier's 

complaining witnesses, i.e., the coguisaot supervisors, The affected 

supervisors had received c1ea.v and timely not&e to be present at the 

Heariug and their?failure to be presaut militated against the Carrierqs 

case being proved. 

2ba Carrier is not privileged to continue a 

heering, without the Org&lsation's coma-at, in order to procure 

testimony against the Clainrsnt. At the couclusiw of the Cctober 30, 

1976 hearing, absent the Garriez'a principal -&tnesses, the Carrier 

had failed ta make evau a* case againatthe Claimant and 

it should have diszrissed the case against him at that juocture. It 

is not privileged to engage in a *fishing* expedition to sea if it 

could procure some additional evidence at a subsequent data against the 

Claimaut.... The Carrierts actionsin this case mUSate against the wn- 

cept of a speedytrlal which underlies the ClaimanVs contractual 

rights pursuant to Bile La.-. The Carrierhaving chosen to proceed 

vith the October 30 hearing was conclusively bound b the quentum 

of proof, or the lack thereof, adduced at this hearing. It cannot 

reschedule hear5ngs to get additional widence. 

The Board finds that since the Carrier adduced 

no proof against the Claimant at the initial investigation to sustain 
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the charg'es, it had no recourse but to dismiss the charges and retm 

the Claimant to his post. Its failure to do so has materially t&&d 

the Carrier's subsequent disciplinary proceedings, and they must there- 

fore be vacated as violative of Rule k8 for a prompt hearing as w&l 

as for failure to meet its border of prccf ixapcsed yxm it as the 

charging or co-3z@aidng party. 

Award; Claim sustained. 

order: The Carrier is direcct-ed to co@y with the A-xard, 

on or before 


