Awsrd Ho. 3
Case No. L

PUELIC IAW BOAERD HQ. 1997

Parties: Erotherhood of Maintenance of ¥Way Employees
and '

Union Paciflc Railread Company

Stztemenmt of Clzim: %1, That the Carrier viclated the
Agreement beitwsen the Carrier
and the Brotherhood of Maintenance of
¥Way Employees when on December 19,
1973 they dismissed B&3 Helper
S. W, Parszons III without Just -
and sufficient cavse and on the
basis of unproven charges.

2+ That the Carrisr shall compensate
Claimant S, W. Parsons III for all
time lost during the period December
19, 1973 to and including July 1,
197 account thelr improper and
arbitrary action.®

Discussion: Claimant had a2 seniority date of August 6, 1973.
He enlered service at Ogden, was furloughed, and om Octoher 29; 1973'
transferred to Salt Lake City 23 2 B&E Helper and worked on the cope
stroction of the Carrierfs new Diesel Shop uniil his removal from
service on December 19, 1773 for alleged violstion of Rule 702 which
statles:

Sfmployees must reporit for duty at ihe
designated {ime and plece. They must

be alert and attentive and devoie them-
selves to the company's service while

on duty, They musi not absent them~
gelves from duty, ezchange duties or
substitute others in their place without:
proper guthority.”
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} The operative facts surrounding this claim are
that the Claimant did noi report for work on Fridsy, December 1k, 1973.
His father called the Clerk in the Z4B 0ffice to state that his =on
wzs too 111 to report for work. This information wms given to the
Clerk in the Project Engipeerts Office. The next day, December 15,
1973, the Claimant went skiing at Ogdem and twdisted his right knes.
He was treated that day, Decembgr-15th, st the HcXay-Bee Hospital for
an acube sprain of tﬁe right knee. The following, December 156, 1973
wag a resi day for the Claimant, .

| On Mondzy, December 17, 1973, the Claimani czlled
the 0ffice of the Project Engineer Mr, Monson, and spoke to his clerk
and allegedly told the clerk ithat he had injured himself in a skiing
accident and that he had a doctor's appoiniment for 3:00 P.M. that day,
and world report later that day.

The Claimani?s versicn is thail he called the

elerk and told him ibat he had a doctorts appointment at 3:00 Pud.
and that he would find oud when he could return to work. 7The Claimant
atated that the clerk t0ld him that he would have to fils an accident
report and ithe Claimant purportedly replied that he would come to ibe
office after he had seen the doctor ai 3:00 P.M. The Claimand testified
that when he went to the doctorts office at 3:00 P.¥. the doclor was
not in because he was sick and thazt his sppeintment was rescheduled for
3:0Q P, the next day. The Claimsnt further tesiifled that he saw
the doctor the next day as scheduled who gave him a release o go back

to work wvhich he did on ¥Wednesday, Decsumher 19, 1973. When the Claimant

reporied for duty on December 19th he was informed orally that he had
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been removed from service. On December 20, 1973, the Claiment was
notified in writing that he had been removed from service for viocla-
tion of Rule 702, ‘

The Claiment filed 2 claim protesting the
Carrierts disciplinary action.’ On June 30, 197h, the Carrierts
Chief Engineer offered to restore the Claimant to service on a
leniency basis without prejudice to his right to file 2 claim for
all time lost. The Clalmant returned to work on July 2, 1%7h and

then proferred the instant claim.

Carrier's Position
The Carrier stated prefatorily that it was bee

set with sbsenteeism among the employees of the B&3 Gang at Salt Lake
City. It noted that the Claimant had been absent eight out of thirty
days between Ocltober 29 and December 19, 1973. ©On December 10, 1973,
the General Toreman met with 2]11 the employees of the B&B Gang in
Salt Lake City to discuss the acute probilem of absenteeism. The
Carrier stressed that on the fourth day after this meeting the Claimant
called in stating that he had the flu and he was not able to come o
work, Nevertheless, the Claiment recovered sufficiently the next day
to go skiing and in the course of this sprained his right knee.

On the next work day, December 17th, ths Claimant
should have notified the Carrier by 8:00 A.Y. that he was unable to
report for work. UHowever, he testilfied that he thought he reported

before 10:30 A M., The Carrier stated its records showw that the
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Claimgnt called in at 10:30 A M. Vhen the clerk told the Claimant that
he would have to file an zecideni report, the Clzimant replied that he
would report later that day and i1l out the said repert at thal time.

The Carrier stated that its understanding of the
conversation waa that the Claimant stated he would report for work at
12:30 P.¥. The Carrier added thal on December 17, the Claimant neither
reported for work nor f£1led any accident report., The Carrier sdded
that 1f the Claimani was not able to see the doctor as he alleged, then
it was his responsibility to inform his swpervisor that he would not be
able to report for duty on Tusaday, Decamber 13th, The Claimant failed
¢ do this., This wea snother flagrant viclaiiom of Fule 702 and
evidence of the Claimenits falinre to reduce or eliminate sbsentesism
which was a big problem. The (arrier emphasized that the Claimant
viclated Hule 702 tuwice just 2 week after he had participated in a
meeting called by his supervisors io combat this problem, The (Qaimsnt
apperently was not impressed with the Carrierts efforts to cope with
this problem sand he continued to f10ul. the relevant rules, and tms
subJected himself to diseiplingry zction.

The Carrier stressed that it chose to rely on the
eredibility of iis supervisors, i,e., the Project Fnginser and the
Ceneral B&B Foremen rather than the conflicting snd confusing testimony
of the Claimant, The Claimant has demensirated during éis short tenure
a tatel lack of responsidility and reliability oward meeting his
assignment, It was proper to dismiss the.01aimznt. He was permitied
1o reenter service on a lemiency besis to afford him en opportunity
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to demonstrate that he could be a dependabls employee. No valid purpose
would be served by rendering a moneiary award.

Organizationts Position

The Organization asserted that the Carrder
assessed a heavy diseiplinery sanctlon on evidence which was both
hearsay znd speculative. The Projsct Engineer had no conversailon with
the Claimant, Yut relied on what his clerk told him. He dismissed the
Claimant on the basis of hearsay rather than on facis of his own knowl-
edge._ The Cenerzl Torsman c¢slled for the Cladmantts dismissal on
conjecture and speculation zbout the Claimantfs absence, and had no
contact with or knowledge of the Claimant afier he laft work on the
evening of Tecember 13, 1973. Ee based hiz reasons for diszissing
the Claimani on pure speculaiion withoubl knowing whether the Claimmmt
had valld reascns for belng zbssnt Irom work.

The QOrganization did not mzke even a cursory

inveatigation =3 {0 the reasons why the Claimant wsas absent from work
on December 1l becauss of the fiu and on December 17 and 18, 1973,

Tad it dome so, it would have discovered that the Claiment came down
with the flu on the nizght of Thursdasy, Decambezr 13 and Fridsy,
December 1lh, and waz not able to report for duty on December 1L, I%
is not unmsnal for a perscen o recover guickly from atiacks of the

%2 hour® flnland be able to functlon normally the next dzy. roreover,
the Organization stressed that ths Claimsnt obtained a doctorts

certiflicate for his zbsence con Friday, Cecemder lh, 1973 and thers is
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no valid basis for the Carrier to quesiion or discipline the Claimant
for that absence,

With regard to the Claimant's abssnce on Yonday,
December 17 and 13, 1973, the Claimant explained the ressons therefor,
The Claimsnt called his supervisor as soon as he was gble on Deceamber
17. He informed the supervisor?s clerk that bhe would find oub ITrom
the doctor when he could return to work. In view of the fact thal the
Claimant was nol able to see the docltor at 3:00 P.H. on December 17,
he was nob able to inform the Carrier whem ke weuld be able to return
ta work., As soon as ths Claimeni reczived a release from the dector
in the afterncon of December 18th, he retummed to work on December 1%th.

The Organization denled that the Clzimant
informed the superviserfs clark that he would report to the office on
the afternoon of Decsmber 17..

The Organization alse stated that the Claimend
explained at thes Investigation the reasons for his absences of sight

deys between October 29 to December 19, 1973. The Claimant zsserted

that cne day involved z comxt appearance, two days were for iillness,
and the other days invelved days of very bad weather in Ogden when the
foremsn told the employees, including the Claimsnd, that tbey would

" not be required to work if they were not prepared for the bad weather,
The Claimsnt stated he worked in a big snow siorm with rubber boois
that had holes in the boitom and his feet were soaked and he went home

that day. The Organization furthsr stressed that the Claimsnt was

charged only for his sbsences of December 17 and 18, 1973 and the
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Carrier had no right to interject any other absences inte these
procesdings. As for the Claimant!s conduct on December 17 and 18,

the Claimant has explained his zctions reasonably and properly.

Since the only psrt of Rule 702 that the Claimsmb was charsed with
viclating was sbsenting himself from duty without proper authority,
the Organization stated the evidence does nol support thal charge, and
the assessed disecipline should be vacated snd the Claiment made whole
for all the wages and beneflts he lost from the iime he was taken

out of Bervice until he was restorsd to duty. |

Pindings: The Board, upon the whole record end all the
evidence, finds that the employse znd Carrier are Fmployee and Carrisr
within the mesning of the Bailway Labor Act; that the Board has jurise
dletion over the dispuie and that the parties to the dispmte wers
given due notdcs of the hearing thereon.

The Beard finds that the evidence shows that -
thers were at least ftecimical violations on December 17 and 18, 1973
On Tecember 17, 1973, the Claimaent had the duty to notlfy the Carrier
that he would not repord for duly thabt day prior to the starting iime
of his shift., Thls the Clalmant did noi do, The Carrier further
stated that its evidence indicated that the Claimant stated he would
report for duly on December 17, at 12:30 P.H., which he did net do.
The Board is uwnskle to resolve the conflict in ithe testimeny but it
is evidenl that the Claimant had an cobligation to let the Carrier know
duriné the day of December 17 what was hls ststus regarding his re£urn
to woTk with some degres of specificity which he failed te do.
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Futhermore, he:gave the Carrler no noiice at 211 of his status on
December 18, not reporting to it in any wey or memner,

The Board finds the Claimsntfs condusct was
cavalier in meeillng his responsibilities towsrd the c;rrier. Within
a few days alier a Carrier convened meeiing to discuss absenieelism,
the Claimant became too 111 to report for work, but nevertheless sble
te go skiing the next dazy. UWhile it is true that the Carrier techniw
cally charged the Claimant with his conduct only on Decswber 17 and 13,
1973, it was in fact examining the totality of his atiendance record -
which was somethdng less thsm praiseuorthy. The Carrier decided it 4id
not want the Claiment to remsin in its amioy, becauss in the relatively
short time he had been employed, he did not appear to be a responsiktle
and dependable employee. ‘

While the Poard understands the Carrierts wish
not to continue in its employ a short iterm employes who does not appéar
to be responsible, nevertheless, the Carrisr must prompily pul the eme
ployee on notice that his conduct 1= nodt permiszible, and in this case,
the Carrisr failed to do this, During the period that the Claimsmt was
absent eight times out of zperind of approximately 30 dsys, there is

“
‘o

no evidence that the Carrier issued no specilic notices or warnings to a
the Claimzml other than the genersl meeting on December 10, Ié is ;ot.;
sppropriste for the Carrier to agsess the severe sancilon of dismissal
for technical viclations ~ for that 1s what the Claimant committed on
December 17 and 18, 1973..

when the total rescord is weighed the Board finds

trat tha Cleimant is not entitlied to be completely exculpated for his
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sctionz in this cagse, because the record reveals conduct something less
then exemplsry. The Claimsnt has demonsiraied semething less then
zaalous attentlion to regulaer stiendsnce and should be diseiplined for
his less than regular and consistent atiendsnee at his Jjob. On the
other hand, the Board finds thalt 2 suspension from December 19, 1973
wntil July 2, 197k is toco severe a sanction wnder the facts of this.
particnlar case, Therefors the Soard directs the Carrier to converi
the gix month suspension Into al four menih suspension, The Carrier
a2lso has an obligation to act diligently in Informing ewployees of
their delingquencies, and %o apply discipline prograssively.

The Board alsc puts the Claimsnit, by this Awaxd,
on notice thal sy wnioward departure from, or variancs in, 2 regular
attendsnce rscord will not be tolerated, and mey result in his dismissal
which the Board ezpecta the Orgeaization to accept and not to appeal.
The Board further directs a copy of this Award o be made pard of the
Claiment?s personnel file,

Awazds: Crievance disposed of in zeccordance with the
Findings.

Orders The Cerrier in}r with the Awsard,
on or before é y 1978,
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Jacob Sefdepberg, Chairman end Heut§dl Member of Board
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