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s s The werkfores at the Station Field Terminal consisted

of Officiol Agent Hill working from £:100 A.M. to 5100 F.H. - Honday throush

Friday, and two clorks, one of whom worked 8:00 A.M. to 5:00 F,.M. and the
othexr fxrom 2:00 P.il. to 10:00 P J4ia = both wcrking Mendzy through Friday.
The Clainmant worked 2 clerical position 6300 AM. to 2:0C P.¥., Sunday
through Thursday, in the Tralnmpaster's offles.

The ralevant Secope Pule sitates in paxrts

"Cyroup I ~ Clorks ave defincd in the
follewing marasraphs

Clerk - an employee who rzgularxly
davoics not less than four houwrs per day
to thz writing end calculating incldont
4o keeplng records and accounts, writing .
and trenseriting lestterxrs, tlls, roports,
statemenis, cnd sinilsy work and to the
onarsition 0.\. tho following machines o
Cevices or similer equimnentecss
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Tho Organleation stated ths olain is walld becouse
the (rrrier zay noi pormst an employes oceupying an “official" position
to perfora work encerpnssoed within tho Scope of the Clexks' Agreenent.
The Carvicr here zesisned clerical work of less ihon fouxr hours to sn
“officlal agent” on tho clain dutes

he Creanlzation stated & dlstinction must o noted
an "officlal agent® and & vorking arent", the latler being subizct to the

torns ewd rrovizlone of 1ha Qlerhat Agreement. The Carrier is in erxor

when it gtoted that Agent #3Y, on “"efflcial zgent” hes aliays parforn

tho dspated functlenns at Allinaen. lis did rot perform those dutles, bo-

cause they wero performed by employees covarcd by the Clexfic® Apraement.
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" The Organization further stated that the issue of “"exclusivity" has no

relgvance to & dispute where an excepted cmployee ls performing work
covered by the Apgrosnent, Nor is thore any merit o the Coarrier's dis-
cussion of “work doys of the Agent” beocsiuse an officizl agent may not
perfora the work in quosilon, and therefore the issue of his work days
is immaterial., The Organization siates that Rule W-A-3{{)} is applicatle
bacauce the official ageont wms utlllzed to do work which was part of ihe
assignment of one or more of the Clerks in the Freigit and Yoard Cffices.

than the Cowrier removed ithe work frem tho Cleoxis' assimments on iha

- elaim Gotes, 41 bocome wnossianed work which accrued eiibex o exira or

wnassigned onployoes who hod not hed 40 hours werk that woek, or io the
regular cnplovas,

The Croanicntion added thai sinca there wews n
queliflied employees on ths exira iint to porfoxm the work in cuestion,
the {lainant, as 4 qualificd avallable regular enpvloyee, should have teon

eosigned the work instood of Agent HiJdl., The Organization added that the

.Coxriexrts gttenpt te fonce ol its work by departnents cenvot compronlisza

o dafeat the provisions of Clerks' Agreement or ithx rights of the cu-
picyeea covered thorecunder.
Tho Crooolzetion gstatoed that tho Clalksnt was
ronetirily azgrleved whed Agent JALL pexicrmcd work ho was not con-
wally eniltled o psriora. The werk wes work which could have
Leen pexfornsd ol wny bour of the day or »ight. It cowld lave Loea

dons U the tuwo clevka doring their tour of duiy, tuat 1f they were too

sy then by overtime, cr by utilising an exira clerk, BSince thsre uas
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" -no-extra clerk avallable, the work could have fallen to the (laizent on

:an overtine tesis at the expiration of his shift.

Carrier's Position

The Carrler contends that the claim lacks merit Se-
~caugse the Scope Fule reiicd urcn by the {rmanization doss not vest or
sXeserve any rarticular clzss of work o ths Job classifications listod
in ths Scope friicle., Through nunercus Awards, 1t has now besn esialbiishad
. that the Orgenizalion has tho burden of proving that the work in guestion
‘has been solely and exclusively perferned by ihe involved cuplcoyess Dy
custor, tradition, and practice. The xule of "axclusiviiy" is well es~
tabliched on this prepserty and has bsen for many yeors

The {zrzier statsd that the disputed work funclilons
hav.e sluays been performsd by the Azent 2t Alllance as incident to his
prirary duties. These dutlics have never besn tha exciusive dutiss of
clex }.5 at Alllunes. The Carxicr siated thal it is significant that

PN -

neither of ihe two clerks in the Station Departweni {iled any cialns

alieging the work nexformed by the Acent accrued to theas, The Carwier

esserts tho Clalmant is in the Tromspertation Department and would notl

necosearily have cny nmcuwledge of the worl porforsed in the Sizitlon

Departacnt.

The Carvisr strecsed that Apcnis psyform these sane

functlons at muny locaticns 4n ths Cexrieris sysiom and they arxo not

~- 1 f T .
el by CLuRns.
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The Agent perforued ihe dutles in guostion s

incidont to hig other duviies ond neny Awexds have held this $o be
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"_”'iper'.‘misaible. .The C'a::rie:;also noted that the Scope Rule defines an en-

Ployes as cne whs gpends net less than four hours per day in the performance

. of clerleal work. Conszegquenily, it is prop-er to have an employes who i

not a2 clerk spend less than four heurs a day on clexical work without
‘treaching the (lerks' Agroement,

Tha Carricr stated that the work in guesiion wmse
performed on the rogular work day of the two clexks, as well as ou the
worlt day of ths fdgent and the Claimant. The Claimaat was thorefcrs not
avallatle ar an extra or as an unassigned emplcyes o yorform the uoxk.
He ima not avallable to work and thexefore not eligille 1o receive the
thres hours pay clziued on the nomed datas. The Carrier stated that the
centract contains no provizions for peneliy payments which are what t}-ue
flzimant §5 zeeldng.

Findings: The Do=xd, upsn the entlrs rec.:zrd and a1l the evidence,
finds that the enployeo and carvicr are Employee and Carrierl. vithin the
meaning of tha Failway Labor 4ct; that the Board has jJurisdiction over

the disputec and that the paxrtles to the dlspute were given due nolice of

the hearing thereon.

The Doard finds on tha marits the Organizaiicn’s posi-
ticn nore rorsvasive except for the natier of damagés. |

The Doamdl finds ihat & nen-borgaining unit onployens

3

ci-

»

cannot rroperly potrforn L_,xr:;linj ng unit swork unicesa it was purely i

L)

dental to this non-barcaining unti dutles and responsitiliticz, The

vaTicuns dofengca sdvaneaxd by tho Carrier with regmnrd 1o accpe, B\uldqi‘v’li"

and lczs than four hours work pericrmed, ore relevant only ito the issue
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o:f 1o the pexfcmmcé-of' mrk.. Ibetween Aifferent classaes of 'barga.ining
unit clerical employees. The proﬂﬂons)-ﬁﬁédh by the Carrier gj:va 1o
__car__j_g_;\}g._n_g to 4t to assign clerical wowk enconpassed by the Sontract
to emﬁioyeeé. not coversd by the Agrecuent. To remt ek sction could
clearly ercde if net subvert tha cvllectivc mc‘fﬁ.inl"l sgreepent.

The ona a.aard cilted by the Carvier jn sbpporsi of

having a supexrvisor perfcm ‘c:zrgai.nine; undt work (Thizd Divicion Awoxd

12434) ims doclded on the tasis of deninimis becazuse ihe surervisor

spent about 20 mimutes daing Margaining unid work. In this zuss, the

+

Agent opent ebsut 23 hours per day pexforming the dlspuisd work, concedely

- not deniririz=nd not work merely incidental to the Agent's othor saper-

viszory dutios. It was clearly oxtlculated clexrks® work., With rumxd 1

-the Caxrier®s aassertion that Agents psxfeorm tho same soot of norlk in othex

doeatiens en this prepewriy, tho Doard must hold that in diffexrent 1:\
tlons, presweably emaller of .;5 038, ouh:..r arron n ts x.w,.y e effected.

fowever, tho Doard iz ruling on the situntion atl Allilones and no coth
Tha Board, however, finds +he CGlalpzut's olzin fer

three hourz vay on the ¢laln dutes not well Tounded. There is no clcor
oL’ v

‘evidonco that nie wos dirvectly and i*mcaia.taly danumed or hurmed by the

Legont poerferming the work iu guestion. The recond su zgonts that the

1ikelihood ¢ the Corvier viilizing his soxvicess on an overilne Tozis to
porfsrm tho work in cuestion, was extremely remote and tangentisl. The
Claimuat bos nol sweds o per:;us-.e*.\-- enan showing any cuwsdl wslationship

botuoen hip and any indury ao o resuti of the conlrmel 'meach. A Claimant
¥ oy

- hag {0 prove covaally that he hos Loon danmgped by ke Cowmisw®s delictusl

conduct, Thrie is no zush shewing in this record,
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