
Parties * 

Statement of Claimr "Claims of the System Committee of the Brotherhood 

PUSLIC LA;; ~0~~02 NO. 2035 

'. 

Brptherhc&cf Railhay and Ai&& Clerks 

and 

Former Penn Central harspcrQ.ticn Company 

GL-8424, that; - 

(a) The Carrier has violated the Clerical 
Rules Agreement of February 1, 1968, in 
particular Rule Z-P.-7 and othsrs, uhen- 
+hey denied the claimant, ~i-io -da5 re- 1 
+mning from a leave of absence, the r&ht. 
to select a pziticn bulletined dx5ng,his 
absence which xas aiiarded to a junior em- 
ployee , 

Fridzy, Kay 2, 1975, tie claimant returned 
from a leave of absence. Tuesday, Zay,v-6, 
1975, Robert Scyd * the claiin;mt _ Rnster 
#1837, attempted to displace An&a i!a&ker, 
Roster +191?., from cleric21 position Sfi‘bzl 
#B-287 xhich xas a-Karded to this. juniti sm- 
plcyee October 16, lS;7ir, while the claimant 
ms still on his leave of abstxce. 

'Robert Boyd;by virtue of the f&that he‘ 
hheld and stiil.hclds an Auxiliary Clerk 

: position in the zame dep-artnent and has 
hen required on several occasions to ccver 
pcsiticn .+~a-267 in the past, was qw.liZied, 

,and senior to the incunbznt, Angela :+aiker, 
and should I've been penitted to displace 
,her. " 

.(b) Clafm is filed in behalf of Robert Scyd for 
one (1) day's pay ccmencing Tuesday, Kay 6, 
w75, and ccntinuir.r: every ucrk day there- 

.,' .. after until adjtisted or corrected as a penalty 
when the Carrier violated the Clerical Agree- 
nient. 

'. 
: (.C) This claim $s filed in &cnIance with Rule 

7-B-l,.and should pe allc::ed." 

:. 

., 

., .: 

,.TL 
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DSscussioni Rules 2-A-7 and 1-B-l have ken cited by the parties 

are being relevant to thk dispute. They state in their relevknt parts: 

"RUl& ?-S-7 - Returning from Leave of Absence _- 

An employee returning to duty after 
leave of absence, sickzess, vacation, dis- 
ability or s,uspensicn, shall either return 
to hi.5 former pcsit3n, if available to tiim, 
or s-hall select any position bulletined 
during his atxence -which ::as warded to a 
jmicr employee. If such employee elects:%c 
retwn to .his former pcsiticn,.he may, within 
seven calendar days thereafter~, select any 
position bulletioed dilring his absence k:hich 
was awarded to a junior employee. . ..2' 

1IRuie 1-B-l. - Qualifications for Bulletine~d 
Positions or Vacancies. 

: -(a) EZmployes covered by these rules shall 
be in line for promotion. Promotion, assign- 
ment, and displaccnent shall b+ based on seniority. 
fitness and ability bsing sufficient, se?licrity 
shall pre;zil. 

Ncm : The xcrd 'sufficient' is ~ 
intended to more clearly 
establish the right of the, 7 
senior cmplcye to the pcsi- =,~ 
Lion oy vacancy zhere t;ic 
or more cmplcyes have adequate 
fitness or ability. 

. . (b) Khere the xords Iqualified'emplc~ye' 
is used in this Agreement, they shall mean 
that an employe has 'sufficient fitness an& 
ability' as those tens are defined in pan- 
graph (a) abcve." 

The operative facts are that the Claimant h&d pcsi- 

tion S-89.in thk Accounts Receivable Section of the Customer Accosting 

Center fro; Fay 1, 1974 to September 10, 1974. .On September l&-! 1974, 

lie tias granted‘s leave of absence until I:ay 2, 1975. Upon h;s'return'he 

do&pied his former position,, 
. : ', 

&I kay 6,1975, the Claimant attempted‘to~ &place 

8. junior employee who was-the incumbent c f Clerical position A&267 in 

'.. . 



the Accwnts Xeceivable Section, Customer Accounting Center. Management 

did not allow him to make this displacement. 

The Organization stated the Claimant had a-tight 
_ 1 

under Rule l-B-1 to~exercise his seniority to a position which was 

advertised during his leaye of absence. It added that the Claimant's past 

work experience qualified him for the position and the Carrier has no valid 

.baasis to deny him his displacement right because a supervisor determined 

during an intenriwi that the Claimant was unable to demonstrate his fitness 

and ability for the posi'tion in question. 

The Gr,ranization cited and described the several 

c~lerical positions the Claiman t had worked at his irork location from 

October 1970 to September~l974. The Organization makained that the 

Claimant b$ :?orking these~~several clerical positionsin the Customer 

Accounting Center acquired an extensive workin, - knoxledge which ;<ould en- 

able him to qualify for any position in this Department, were he given the '~~~ _~ 

possibility, ‘~ . 

The Organization noted that the duties of Eibsition 

.'A~-287 here part oft the primary duties of Positions C-Z and AB-212-B 
_ 

prior to March 11, ~1974 and that Auxilliary positions S-89 and AD-217 were 

expected to fill vacancies or ass&t on all positions,in the Department, ., 

including AD-287. . . .., ., .'~ _:. 
,. 

The Organization st.ated:the Carrier -tias'inerror ;;hen' 

its supervisor s+ated itsrecords revealed that the Claimant pre$ously ,, 

not performed.the duties of AB-287. .-, ,. : 
.. 

The'Organisation stated that the manner in which 

the Claimant's qualificati-ons for the job were determined to~b~~ins.ufficient, 

: 
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is.questionable. The Clahant nas not given any test, but just subjected 

to an interview by his supervisor. The record does not disclose the nature 

of the intervieu, and the Organization maintains that the ~"intervie~" was 

not an objective means tom w&ate the Clairant's qualifications~, but 

rather was a subterfuge to retain a junior employee in a position to 
_ - 

which the Clainant wanted to displace. 

The Organization stressed that the supenisor who 

interviewed the Claimant and found him not qualified has been a supervisor 

at the work location since~ the Claimant started to work there, and on 

several occasions had been the iamediate supervisor. This supervisor 

?aew full 5KLl the Claimant's ~xevious York experience, and there xas no 

need for an interview to determine the Claimant's work qualifications. 

It was completely uncalled for and it is totally lacking in any erobative 

value to determine the Claimant's fitness and ability. 

The Organization stated that the Carrier's reliance 

on Rule 1-B-l to justify their actions is ludicrous. The Claimant had 

demonstrated his sufficient fitness and ability durin& his entire career 

with the Carrier, and therefore his seniority should have prevailed. The 

fitness and ability of the Claimant dces not mean that he nust.be able to 
s-z .+, 

step in and &Yon the duties of the job without @idance or assistance. 
. 

The Organization sta-ted the employ&must have the potential. to perform 

all the duties in a reasonable time. It addod that since the Claimant 

had dcmonstratcd his fitness and ability tihile perfotiing other assign- 

merits..... the Center, it is reasonable to assume that he could have per- 

formed the duties of AR-287 within a reasonable time. The Organization 

'stressed that the Carrier has not net its burden of proof to shorr~that 
-. 

the Claimant could not perform the duties of the job. 



. ~: . 
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..5- a. 

Cerrier's Position 

:,. : T%e Carrier stated the claim lacks merlt because it 

4s ~$3 estzblished by Board z~ards that tie matterof detenining an 

employee's qualifications/co perform a job is a' management prerogative, 

and the Board will not substitute its judgment for that of Management as 
^. 

.~ long as bkmagement has not exercised its authority in arbitrary or 

unreasonable manner. Moreover; the Organization has the burden~~of proof 

to sh6w that the Carrier acted in an arbitnry or unreasonable manner. 
. 

me Cagcr~er stated the Grgani%z.tion has not met its 

k&den of proof to show that. the Carrier acted arbitrarily in this case. '. 

it added Rule 2-A-7 does not give an employee a demand right to~select 

any position irrespective-of qualifications. All C-at this Rule does is 

to'provide the employee with the Sajile opportunity a~~if he had not been 

absent. It does not act as a kaiver of any requirements of qualifications- : -1 

that aould other&se be required of the Claimwit. The da&rier further 

stated Rule l-B-l(a) gives it righ.ht to.insist upon a; employee b&n& 

qualified before being permitted to exercise his displacement rights. 

" . The Carrier stated the Organization has allogecl, & 

has not proved, that the Claimant possessed the necessary qualifications 

"for the job. The Carrier added that the Organization nukes much of the 
.' 

Claimant's _orior'work record, bz.lt that revie:; does not demo&strate the 

Claimant's cbmpetence to perform the r;ork. All that the Organizaticn's 

evidence does is create the suspicion of a. presumption, h'hich is-a cl&r 

acknwledgement of the Claimant's lack of qu+fications. ',-The ~Organization 

E?sserts that the Claimant should hzve been given an opportunity to q&lify. 

. The Carrier stated that this side steps the core issue, na.mely, whether. 
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&siard No, 13 
case MO. 13 

the Claimant ~2s qualifieh~to hold the position on @.y 6, 1975. The 

C2rrier states the Claimant was not qualified, 2nd the Organization has 1-y 

not refuted U-at contention. 

The Carrier stated that vhen the Claimant's prior 

work experience isanalyzed, none of the positions iiorked by the Claimant, 
=- 

except for the six-month period between Karch - September 1971, viere posi-' ;~ 

tionstbt involved handling kankine;.operations or customer fina+Sal . . 

charges. The Organization was not able to point to any job that the 

Claimant pe-rfoned that had identicai duties to Position P-B-287.. The 

Carrier further stated that Position AB-267 :12s tzznsferred from the, 

Detroit Office to th,e Philadelphia Offi'ce in 1974 in connection ~iith 

operational consolidation. kccordini;ly,' the Claimant's prior :iork record 

does not support the contention th2t the Claimant has held positions of 

equal or similar responsi+lities. 

The Carrier stated tha.t despite hits determination 

th.2-t the Claimant lacked the qualifications for the position, it neverthe- 

less afforded him an oppor:Lunit.y, by an oral ex2??ination, to demonstr2te 

his fitness 2nd ability. This ~2s an additioral opportunity to demonstrate 

his fitness. It i!as‘not an effort to she;! wMch of tiio employees ~2s the 

.'most qualified. The Carrier stated there~x2s no impropriety in this oral 

The Carrier further stated that it had &nted the 

&xa&nation and the Claimant has net cited any exznples bf any improprieties 

in the questioning of the.~oonl examination. 
'. 

Claimant 2 nine month leave of absence for educational purposes; and it '. 

woqld have been short sighted for it not'to h2ve used the Claimant in any 

job for which he was qualified 2nd to t2ke advantz,-c OF whatever~additional 

training he had received during his leave. 
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Findings: The Board, upon the xhole record and all'& evidence, 

finds that the employee and Carrier are Employee and Carrier xit&in the 

Railuay Labor Act;.that the Board has j'x?.3sdiction over the dispute, and 

that the parties to the dispute xere given due notice of the hearing 

thereon. 
‘. 

The Board finds. this an extremely difficult-case. 

Th.is case, unlike Auard No. 9, involves a Claimant xho bws worked for a 

number of years in the Vera Department xhere: the cognizant job was situated, 

ax&had also xorkeQ.the .vviou~ jobs iti the Department. Tr.is presumably 

vould give him a general' knoxledge of the spectrum cf the several clerical 

jobs therein. The description of Position A9487 reveals it required the 

hsrformance of routine b&ing and credit transactions such as: 

:I'@ocess hnk and draft Tlan charge to 
customers, preoue deposits xhere re- G 
quired, twxdle chazge backs 2nd~ corres- _ 
pondence re3.atir.g to hank and draft 
plans, etc." 

The Board finds it difficult to conciude that the 

Claimant: xho had xorked from 1970 to September 3.974 in the Cust~oner 

&counting Center and hxd_bandled &qong other matters accounts receivable, 

cre&t regtiations, inteqreted freight r:ay bills, and collections of 
~* 

biils from delinquent accounts, iias not qualified to har.d.le the processins 

of Irnk and drzft c&r,-es_or prepare tenk deposits. ~The 3ce.rd ginds it a 

reasonable assump-Lion that the Claimant could learn and perf'orm>hese duties 
'. 

fn a very short time, assunin,- he could not perform them, +in$tio. 
_. 

: The Claimant is entitled to enjoy the benefits of his 

seniority, an&in the.abscnce of a clear s:?oxing that he lias not qualified 

and fit to perform the assigned work, Rule 2-A-7 is entitled toxrcdence 

and weight. 
., ,. 
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Clarification of .AWaKCi.~~O. 3.3 I, 

Parties: Brotherhood of Railway and Airline Clerks 

and 
Consolidated Rail Corporation 

'. 
,. & 

r - . 
On Qctober.23, 1973 the Board met in executive session in 

Washington, D-C, to review a draftmof proposed Award~No. 13. 

Tne Carrier interposed an objection to the measure of relief 

that the proposed kward ~inten'ded~tn,,g,rant..t~e CJ.aimant,~ i.e. an ,l.ddi- 

tional day+s paTy for each day he had been denied the job he atteqt- _ 

ed displace a junior empioyee, This involved a period 0-f time from 

May 6; 1975 to date of P-ward. After a comprehensive discussion, the 

.Carrier furnished. additional information on Xo-vcmber L, 1979 which .r 

had been request ed-by the Neutral Xcm+er OF the Board, ~_ 

The Carrier stated:$at granting the claim in full_kras not mak-~ 

ing the, Claimant whole, but granting him a windfall, and furthermore 

.A' was assessing it a‘penalty xhen-the Agreement containedAn provision 

for psscssing penal.ties against a~party found violating the Agree- 

ment. .Tiic Carrier also stressed the Claimant was not an exemplary 

C~- employee'and had beez dismissed twice from its service since the fii- 

ing of the instant claim, but had been restored to 'service each tine 

when the discharge was converted to a suspension. 
: 

The Carrier state&that the Board, .if it granted the Claimant 

any damacjes St all, should make him whole butnot al1ow:hi.m to be 

unduly enriched, 
. . ., 

The Organization, on the other hand, urges the claimm be alPowed 
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in full, because otherwiqe no effective deterSent existed to prevent 

the Carrier, from violating the Rgreenent. Without adequate monetary ~_ 

damages, the Carrier is free to breach the Agreement without there - 1 

being'any meaningful restraints placed on it- ~~ ; 

'Having given due consideration to the arguments of the parties L 'Y. 
as well as the datefurnished subsequent to th_e executive session, we 

find that the appropriaterelief to be, in part, to grant the Claim- ~~ 

ant from Eay 6, 1978 to ScptemQer 24d 1975, the differenice'in the 

mon,thly rate bet<:& Job--S-89, the job initially held by the Claimant, 

and Job iiB-287, the job to which the Claimant was not permitted to 

displace, OK the difference between $956.28 an-d $1051.90 ~er.r?.onth, F pi 
namely, $95.62 pernoxi;l-!, 

The rcco'rd reveals ~that Job_%99 was abolished on Sentember 2+, w- 

'1975 and the Claimant displaced a junior employee from Position F-124, 

ribich paid the same monthly rate as A3-237, or $1051,90:. Sirrce Scp- 

tembcr 24,,1375 all~positions held by the Claimant paid2 monthly 

rate not less than $1051.30. 

: On July 20, 1970, position AD-237 was assigned to an employee I~ 

who 1.Ta.s senior to the Claimant. Therefore, for the period from Sep- __. . __.~._, ,___, ~.~ ,.i_- -... -~ .,,. -.-2' .~-. ..~_. ._ _.._ . 
tc~ber~,?~~_i975-to~Ju~y Z8, 1978, when the violation ceased,, ox for 

---------. ----I-T.--..^.-C7....- ..,." __..._-. _ , _ 
a period of 22 months, the Clakant shall be paid an' additional sum .,.. -..,~-, -_ -----.--~-~s.-_~__,...~ . . . ,".“,‘--".-J~‘~..,"- .-,, _,I ,._, ,.., _~~~I~~ 
of $1000.00 as damages f~or not being allowed to occupy a position he 

_.___._" __,.._.-. __- .__- "~~:~c.-....--.~~ Ye 
would have held, but for&the Carrier's breach ~of Rule 2--A-7. 

~~~--,“. .: _.i ‘^~“-““‘:‘.~--~ ~.~ .~.~_ __~_.. 
- find tnar: the f%.&zs of ihis case <Jarrant these damages b& 

Eng assessed. 
., 

. 
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In summary, we find that the Claimant be~avrarded $95.62 per 

month from May 6, 1975 to September 24, iS75, plus the sum of 

$rooo.oo as the complctc~ settieaent of his claim. .- 

., 
.- * ~. 

,. 

Neutral ?!ember , .' 

‘. ‘:. 


