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and S
Former Penn Central Trénspcrtaticn Company
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"Claim of the System Committee of the Brotherhocod
GL-8424L, that:

(a) The Carrier has violated the Cle*ical
Rules Agreement of February 1, 1948, in
particular RAuls 2-A-~7 and oihers, when
they denled the clairant. who was re-
turning from a leave of absence, the right
to select a2 position bulletiined duxing his
adbsence which was awarded to a2 junicr em-
ployee.

Friday, ¥ay 2, 1975, the claimant reiurned
from a leave of absence. Tuesday, iray b,
1975, Robert Beoyd. the claimant. Hoster
#1837, attempted to displace Angela Welker,
Roster 71612, from clericzl position Symbel
#AB-287 which was awarded to this. junicr em-
ployee October 15, 1974, while the claimant
was still on his leave of absence. -

Rotert Boyd, by viriue of the fact that he
hheld and still holds an Auxiliary Clerk
. position in ithe came depariment and has
. been requirsd on several occasions to cover
positicn #AB-287 in the past, was gualified,
.end senior to the incumbent, Angelz Walker,
- and should have been permitted 1o displace
her. - .

(b) Claim is Tiled in behalf of Robert Boyd for

one (1) day's pay coumencing Tuesday, May &,

© 1975, and continuing every work day there-
after until adjusited or cerrecied as a peoenalty
when the Carrier violated the Clerical Agree-
mﬂnt. :

. {c) This claim is filed in accordance with Rule

7-B-1, and should be allowed.”
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Discussion: Rules 2-A-7 and 1~B-1 have been cited by the parties

aye being relevant to this dispute. They state in thelr relevant partsé
"Rule 2-A-7 ~ Returning from Leave of Absence

An employee returning to duty after
leave of absence, sickness, vacation, dis-
abllity or suspension, shall either return
to bis former position, if available to him,
or shall select any position bulletined
during his absence which was awvarded to a
Junior employee. If such enployee elects to
return to -his former position,. he may, within
seven calendar days thereafter, select any
position btulletined during his absence which
was awarded to 2 jJuniocr employes. ..."

“Bule 1-B-1 ~ Qualifications for Bulletined
Positions or Vacancies.

. “{a) Employes covered by these rules shall
. : be in line for promotion. Preomotion, assign-
- - © ment, and displacenent shall be based on seniority,
' ' . fitress and ability being sufficient, seniority
shall prevail. .
NOTE: The word ‘*sufficlent® is _
~intended io meore clearly
establish the right of the -
senior employe to the posi-~ -
tion or vacancy shere two

oxr more employes have adequaté
fitness or ability.

(b) Where the words 'gualified employe’
is used in this Agreemeni, they shall mean
, that an enmpleye has 'sufficient fitness and
e o abllity® as ithose terms are de*lned in para-
¢ graph (a) above."
The operative facts are that the Claimant held posi-
tion S~ 89 in the Accounts Rece*vable Section of the Customer Accountinr
- Center fronm Fay l 19?# to September 10, 1974. On Septenber 11 19(&
. lie was granted 'a leave of absence unt*l }ay 2, 1975. Upon his return he
cccupied his former position,.
Gn ¥ay &, 1975, the Clainmant attempted‘tordisplace
& Junior employee who wésﬁihe incumbent of Clerical position AB-257 in
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the Accounts Receivable Sectlion, Customer Accounting Center. Maﬁagement

@id not allow him to make this displacement.

Organizatjon’s Position

The Organization sta+ed the Claimant had a right

- under Rule'l—B-l to exercise hlS senio*itv to a position which was
advertised during his leave of'g.bsence° It ad@ed ihat the Claimant's past
work expefience gualified him for ihe position‘and the Carrier has no valid

‘-basis to deny him his displacément right becéuse’é supefvisor defermined ‘
&uring an interview that the Claimant Has.unable to demoﬁstrate his fitness
and ability for the posi%ion‘in question. |

The Organization cited and described the several
clericéi-positions the Claimant had worked at his work location from
October 1970 to September 1974 The Organization maintained that the
Claimant by working these several élerical pesitions in the Customér
Accounting Center.aCQQired an extensive working knowledgé which would en-
ablé him to qualify for any position in this Departﬁént,lwerelhé given the
possibility, | | | _ -

The Organizaticn noted fhatlfhe dﬁties of Position

AB-287 were part of the primary dutxeo of Positions C-2 and AB 212-3
prior to March 11, 19?& and that Aux1lliar3 p051tlons S 89 and AB-217 vere
expected to £ill vacancies or assist on all positionslin the ?epgrument,

| including AE-ES”. o o

The Oréaﬁiéation st;tédfﬁﬁe Céiﬁier %ag'inggfror when
its supervisor Qtated its records revealed that the Claimant prgyiouslyl
not performed.the duties of AB-287. | o

- The‘-o'rganization stated that the manner in which

the Claimant's qualifications for the job were determined to.belinéufficient,
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is questionable. The Claimant was not given any test, but just subjected
:ﬁc an interview by his supervisor. The record does not disclose the nature
“of the interview, and the O;ganization raintains that the "Interview” was
"not an objective means to evaluate the Claimant's qualifications, but
rather was a subterfuge to reuain 2 Junlor empﬁoyee in 2 position to
which the Claﬁnant wanted to dlsplace. |
| The Organization stressed that the supﬂrvisor who
inﬁeiviewe& the Claimant and found hinm not qualified'has been a supervisof
at the work 1;cation sincé'the Claimant started to work there, and on
several occasions had bteen ths immediate superviéor. This supervisor
Imew full well the Claimani’s pre*ious work experience, and there was no
need for an interview to determine the Claimant's work qualifications.
It nas completely uncalled for énd it is totally lacking in aﬁy prohative
. value to determine the Claimant's fitness and ability.

The Organization siated that the Carrier’s reliance
on Rﬁle 1-B-1 to justify their actions is ludicrous. -The Claimait had
demonstrated his sufficient fitness and ability during his entlre career
with the Carrler, and ﬁherefcre his senlorlty should have prevailed, The
fitness and ability of the Clairant does not mean that he must be able to

'.séep in and perferm the duties of théhgob without guldance or assistance.
ThelOréanization stated the employ;e‘ﬁust have the potential to pexform

. 311 the duties in a reaspnéble time. It addcd.thét éince the Claimant
had déménstratcd his fiiness and ability while performing othef assign-
ments at fhe Center, it is reasonable io assume that he gouid héve ﬁer—

" formed the duties of AB~28? within é reasonable time. _The Org&niiation

' stressed that the Carrier has not met its burden of proof to show:that

the Claimant could not perform the duties of the job.
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Carrier’s Position_ . ' ]

The Cgrrier sﬁated the claim lacks merit because it
is #ell estzblished by Board axar@s that the matter. of determining an
emp}oyee‘s qualifiéationsfio perform a job is a management prercgative,
end the Board will not substitute its judgment for that of Manazement as

_.long as Management h%s not exercised i%s ;uthority‘in arbitrary or

unreasonable manner. Horeover, the Organization has the burden of proef
to show that the Carriér acted in an arbitrary or unﬁeascﬁable Fanner.

) The Carrier stated the Organizatioﬁ has not met its
bﬁrden'of proof to show that the Carrier acted arbitrarily in this case.
It added Rule 2-A-7 does not give an employee a demand right to select

" any position irrespective of gqualifications. A1l that this Rulé does is
to'provide the emplqyee with the sane opportunity as if he had noi been
absent. It does not act‘as.a vaiver of any requirements of qual;fications_
.that vould otherwise be réquired‘éf the Claimant. The Carrier further
stated Rule 1-B-1{a) sives it right to-insist upon an enployee being
qualifiéd before beingrpermitted to exercise his displacement righis.

3 | | | Thé Carrier stated the Organization has alleged, bﬁt
hés.not proved, that the Claimant possessed the necessary qualifications-
"for the job. The Carrier added that the Organization makes‘much of the.
Cléimant's prior work recoré, but-that review does not éemo;sfrate the
-2 Claimant’s cémpetence to perform the work. A1l that the Organizatién‘s
- evidence daeé is create the suspicioﬁ of a presuﬁptioﬁ,‘which ié:a clear
acknowledgenent of thelCIaimant’s lack of qualificatiops.‘“The,Qrgaﬁiiétion
asserts that the Claimant shoﬁld have been-giveﬁ an opportunity to qdalgfy.

The Carrier stated that this side steps the core issue, namely, whether
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the Claimant was qualifieiﬂto hold the position on HMay 6, 1975. The
Carrier states the Claimant was not qualified, and the Crganization has .
not refuted that contention. 1=‘ - = r;'

The Carrier stated that when the Claimant’s prior _
work experience ié'analyzed none of the positions worked by the Claimant,
except for the six-nonth period between ba*ch - September 1971, viere posi- . B
tions that involved hardl1nb banking. operations or customexr financial '
charges. The Organization was not able to point to any Job that the
Claimanf perforﬁed that had identical duties to Position AB-287. The
Car*ier Turther stated that Posxtlon AB-487 was transferred from the
Detr01t Offlce to the Phlladelpnla Office in 1974 ir connection with .
operational consolidation. ACCOIanle, the Claimant’s prior work :ecord
does not support the conteniion that the Claimant bhas held pesitions of
equal or similai responsibilities. _ | L

The Carrier stated that despite its determination
ﬁhat the Claluant lacked the qualifications for the po;vtlon, it neverthe-
less afforded him an opportunity, by an oral examination, to demonsirate
his fitness and ability. This ias an additionzl opportuniiy to demonstraﬁe.
his fiiness. It was not an effort to show which of two employees éas the

-lﬁost qualtified. The Carrier stafed thare was no imp;opfiety in this oral

égémination and the Claimant has not cited any examples of any improyrieties
in the questioning of the oral examination. o S

The Carxier further stated that it had granted the
éiaimant a nine nonth leave of absence for educationa; purposes, and it
would have beeﬁ short signhted for it not to have used the Claimant in any
Job for which he was qualified and to take advantaée of whatever additional

training he had received during his leave.,
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Findingsz. " The Board, upon the whole recoxd and all the evidence,

finds that the employee and Carrier are Employee and Carrier within the .
Railway Labor Aci; that the Beard has jurlsdiction over the dispute, and
that the parties to the dispute were given due notice of the hearing

thereon. -

-

* The Board finds this an e;tfeﬁely difficult,case;
Thi; case, unlike Award XNo. 9, involves a Claimant who has worked for a
npumber of &ears in the very Department where the cognizant Jjob uwas siﬁuated?
an&'had also worked the various jobs.in the Department. This Dresumably
'_ would give him 2 géneral Imowledge of the spectrum of the several clerical
Jjobs therein. The description of Position AB-287 re?eals it required the
?erformance of routine tanking and credit transactions such as:
| : TProcess‘bank and draft plan charge to -
customers, prepare deposits there re- =
quired, handle charge backs and corres-  _
pondence relating tc tank and draft
plans, etc.”
The Board finds it difficult to conclude that the
Claimant; who had worked from 1970 to September 1974 in the Customer
- Accounting Cen?er and had _handled among other matters aécounts {gceivable,
.credit‘regulations, interpreied freight way bills, and collections of
:'billé f?og.&elinquept accounts; sas not qualified to handle the processing
of bank-and draft cﬁarges;pr prepéré tenk deposits. The Boaid iinds it a
, reasohablé assumpfioq thai the Claimant couid learn and perform_these duties
in a very short time, assuming be could not perform them, ab initio; |
The Claimant is entitled itc¢ enjoy the bénefits cf his
" senlority, and in the -abscnce of a clearlshoxing that he was not gqualified .

and fit to perform the assigned work, Rule 2-A-7 is entitled to-credence

and weight.
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While 'tha Board agreos that the Carrier is entitled %o

-

ra e g e

" exsrcice its nanacerisl judsment as to tho quaiificaticns of tha invelved
enployea, the exsrelse of i;hi > nana terial judrment “ust e be..,eﬂ on rc.,'c.iona.z. L

I f'_ o T
g:z'ounds, The Board firds *that the record dces nob sh':r-r that *i;ha Cmier hag

reasonable and well founded reascns for huldmr' thet this expenenced

- a...earica.l enployee was noi cmali Fied to displace fo-the pesition involved, | .
gspecially with a short oriemtation period. It 1s not uwotosard for an om~
Yloyse %o contend thal ho is qualified to perform a me+ Job uith a short
‘ ‘tiaining; period, " The e:xpl_oy_ée is gntitled to enjoy the benefiis of his
sandfority unless it naterially inpsdes the efficient cperations of the
Carrliexr®s Dusineas, -
| '. Iﬁ suz:ma.:;y, when the Dozrd weighs the lezitizato

conflieting poaltions of tha pariices, the woighl of the probalive ovidencs - =

favors ."r,he Clzimant,

Arards ' - fIain susﬁa.ine:ri.

Oxders IR The Carrier is direcisd to coaply »ith the Awaxrd,
oz or before W@% ! S -, 1%7%. .

v/ s
He M, ne::', La.rrix, fiem bo

o
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Parties: Brotherhood of Railway and Airline Clerks
and ] ~ -
Consolidated Rail Corporation - .

™

-

On October 23, 1975 the Board met in executive session in

Wéghingtcn, D.C. to review a draft of proposed Award No. 13.
| The Carrier interéosed an objection tgmép? measure:pf‘rglief )

tﬁat the proposed ﬁward_intenéed,to“grant“the Claiman%,;i.e. ﬁn addi-
" tional day's ééy for each day he had been denied the job he attempt- _
ed displace a junior emp;oyeea‘ This invoivgd a period of time from
May 6; 1975 to date of Award. After a comprehensive discussiocn, the
-. Carrier furnished addifional information on November 13“}9?9'which
had been reguested by the Neutral lember of the Board., _ - o

The Carrier stated that granting the claim in full was not mak- |
ing the Claimant whole, but granting him a windfall, aﬁﬁ furtﬁermore
was assessing it a penalty when- the Agreement ;ontained;no provision
fer ﬁssessipg penalties ggainsf‘a_party found violating the Agreew-
ment. $h¢ Carrier also stressed the Claimant was not égiexemplaff
emﬁloyée'and had been diSmissed twice from its éervice §§n§e thg fil-i
ing of the instant clain, but had been restored téiserv;ce each time
ghen the diséha:ge was converted to a suspension.

The Carrier state@,that the Board,.if it granted tﬁg Claimant
‘énQ damagés at all, should ﬁake'him whole but'no£ allow him tq be .
uﬁdﬁly enrichédo' . R S _-._1 -  .;

The Organization, on the other hand, urges the claim be allowed
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in full, because otherwise no effective deterrent existed to prevent
the Carrier freom violating the Agreement. Without adequate rmonetary
danages, the Carrwer ig free to breach tne Agreement wlthcut there

belﬁg any meaningful restraints pWaced on it.

" Having given due consideration to the arguments of the parties

.

as well as the date furnished subseguent to the executive session, we

f£find that the appropriate relief to be, in part, to grant the Claim-

"ant from May 6, 1978 to September 24, 1875, the difference in the
monthly rate betweeh Jok $~8%, the job initia;ly'héld by the Claimant,
and Job AB~287, the job to which the Claimant was not permitted to

displace, or the difference between $956.28 and $lOSl.9Qﬁper-month:_/
namely, $95.62 per nonth,

The record reveals that Job S-89 was abolished on September 24,

"1975 and the Claimant displaced a junior einoyee from Dos:;.i.ﬂon F-124,
which paid the same monthly rate as AB~237, or $1051, 90. Since Sep-
" tember 24, 1975 all. positions held by the Claimant paid_a monthly

rate not less than 31051.90.

. On July 28, 1978, position AD-237 was assigned to an emploves

whe was senior to the Claimant, Therefore, or *he perlod Fron Sem-

tenber 24, 1975 +o July 28, 1978, when the v101atlon ceased, or for

o et B = e st oy e
R e -
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a perlod of 22 ponths the Claluant shall be paid an addlt¢onal sum

e T el T €% e e 1 i,

of $1000.00 as damages for not beﬂng allowed to occupy & pos Jtlon he

wou’d have held, but *orfuhe Carrler s breach of Rule 2 1-7

e T e W rins el eeein ST

]-T””f"wa find that the facts of thls case warrant these danaaeu b~

ing assessed.



Award Mo, 13

% ép% 2035 3

In summary, we find that the Claimant be awarded $95.62 per
month from May 6, 1875 to September 24, 1875, plus the sum of

$21000.00 as the complete settlement of his claim. -

@Mf}« gé»ﬁmﬁm

Jaco ‘cidenberg, Chairman
_ ng Neutral Member {j




