Award No, 31
Case No. 35

FUBLIC LAY BOARD RO, 2035

Parties: Brotherhood of FEallwmy and Airxliine Clerim
and
Forrmer Pemn Centyal Transportation Company

Statement of Claimt "Clalm of Systsa Commities of the Brother-
hood (N, H. System Docket 1437) that

{a) The Carrier violatsd ihs Rules Agree-
ment, effoctive February 1, 1968, :
pexrticulariy Fule 6-A-1, whem, it
asseassd dlacipline of dissdssmai,
later ysduced io suspensicn, from
Kay 14, 197% to October 15, 1974,
an Yard Clerk E. Holmberg, Hunt
Foints Mavket, Bronx, New York.

(b) Claiment Holnberg's vecord be cleared
of the charzes bxousht against him on
May 16, 1974, snd coapensated for 2ll
wmges loat during the psyied heid out
of marvice.”

Plescugsioni The Claimant, and four other Carrier employses,
were axxested by the New York City Police, on May 13, 1974, at approxi-
mately 1115 P. k. in the vicipity of Track C-2 in Hunt Points Market.
The .other employses arreated wvore a yarduaster and throe members of a
yard. crav.

The baaic charges which the Carriex levellsc
azainst the (laimant and the four othex employers were derived from a
report filed bty Captiain F. J. Dowd of the Camgr‘a_ Policse Department.
Capiain Dowi's report stated, intar glia, that the New York City Police
Deparitnent Officers told him that they had Yeen hoeping Hunt Polinia

Yarket under survelllance for sevaral wseka bocause copsignees at the
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Harket had bean oom:glaining of ehortages in their freight ahlpments.
The New Yoxrk Gify Pollce Officers furthar stated that on the night in
guastion thay had observed a tratn cr-aw at arproximately 11130 P.NM.
pull an engine along side a frelght car end remove approximately 40
cartons of tomatces from the fraight car and place thea on the engine
and then proosod to whare sevaral private avtonmobilasa were parked near
the tracks. The Police report further stated thet all the cyvew membars,
ineluding the Claimant, were appreboanded when they sterted to wnload
the cartons of tomatoes from the engine 1o the private autonotdlices.

All the Carxier employees were arrested that night
by the offlcers of the New York City Police Depariment and released the
next day on thelr oim recognissncs. On Hey 1%, 1974, ithe Claimant was
reroved from zervice and directed to attend an Invesiigation which uas
ultimately held on May 30, 1974. Following the Investization, the
Clainmant and ths other employeos were dismisaed from service on Juns 5,
1974, The Oxgrulzation progressad an appeal, and after the appsal
hoaring, he Carrier on October 8, 1974, reducsd the dimmissal to 2
auspenaion, but no compensation wes granted for itime lost.

At the criminal trisl held on August 19, 1974,

the Clatmant and the other employses ware aoquitied.
Tha record dizclosen that the ce.mg after clainps

wera filed, on its owmn moticn. granted ack pay to the yardeaater firom
ﬁay lll: 1974 to Qotober 1974, with the exception of the days of May 21
to Moy 30, 1974. Public Law Boaxd No. 1595 4in Awsrd No. 3 gxented the
msiﬁeam-"hack pay froa May 14, 1974 to Ostober 17, 1674%. Public law
Board No.. 1669.in Award Fo. 8 awarded -tack pay from Septeamber-l, 1974
to October 18, 1974 to the two yardmen.



Cama Ro. 35

-3 PLB &o35

Carrier’s Position

The Carrist stated thers was sufficlent promtive
gvidence in the record to show that the (lalrmant wuwas in the yurd arez at
Hunt Polnts riding the engine whisn he had no dutles to perform which rs-
quired his preosence. The Caxrier zinted the (Aaizant was in this axes |
for ths purpoes of what ha wg obarged with doing. Ths Carrier noted
that the Claizant stated it was his practica to park his car every day
at Auction Folnt., On the night in qusstion, howsver, he parked hias car
at another location, namely at & location where the tomatoes were being
unlozded from the engine.

The Carrier statsd none of tha euployses involved
aver satisfactorily explained why they stopped the engine adlacent to
their private automobiles.

The Carrier stated that ths fact the Clalsant and
tha other employeoes wore acguitied of the crimiral chargses iz no valid
reason for exonerating them from ths charges the Carrier filed agalnst
then. Thae &egz'&es of proof required in a crininal Proceedings ave much
stricter than in an employes diseiplinsxy proceseding. This dlztinction
has been recognized by the majorlty of awards on this subject.

| mmueralmmmthatttharemmmrit
to the several precedural objections interposed ty the Organicatlion. A
falr analysis of the record of the (lairant's Investigstion rwveals that
the Clainmsnt was permitted to prosent his defense in full, call hia
witnesses and sxamine and cross exaanins all wltnesses produced by the
Carrier. The Carrier strassed that the Organiesiion has not shown that
the Carrier acted in any arbtitvary ox oa;nici;aus manner. On tha cther
hand, the Carrior has shown by the report of Police Captaln Dowd that
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the Clalmant was inwvolved and bad rosponsitility for tho attempisd thaett.
The Carrler strosszad tmat ho Glalrant was nol akle to explain satla-
factorily why he was on the engine or why he was at the zite of ihe theft.
The Carrier atates there is subatmnclal evidenee to support that the

Claimant was guilly as charged.

Qreantrention’s Positlion

The Gresnlisation statsd that no valid evidance was
introducsd at the Inveatigation to prove that the Qailmant imm guilty
as charged. The only evidence Ilntroduced at the Investigatlion s a re-
port by the Carrier's Polics Doparimemt. Captain Dowd himself maw nothing
o incrimate the Claimant ard the cother employees. A3l thait Captain Dowd
| knew about the alleged theft was what 2 New Yoxk Police Deparimeant Off~
fcar told him. However, noc New York Cliy Folice Departasnt officlal
appeared at the Investi@.tion.. There wers no sye witnesses pressnt at
the Invastigation to testify, and be subject to examination and. cross
examination as to the allegsd felonmlous acta of the (laimsnul and Ms
fallow empioyees. The only éevidemce preasmted againast the ﬁla&.mant wme
a writton report, The Organization atated the Clairmnt e denled his
. right to confront and croms examine hia accusera. Ilia wes danied baslc
due Pprocess. |

_ | The Organization stressed that no evidence wea

introduced et the Investigation to show how the 40 cartona of tomatoes.
were removed from the freisht car and who removed them. The récord at
the Investigation showed that varndallsr sas widespresd at Hunt Foints.

The-Organization stated thati the:employees gave-

& valid explanation aas to how the tomatoea got on the engﬁu. Thoasne
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anployees tastified ithat they pleked up thoze cavions of tomaioes along
the wight of wmy where they wers lying, with the intentlon of bedngsing
tack to the Carriax’s Offics to have tham roturaed o the consignees.
However, the New York City Police Department officexs arzsatod thom be-
fore they had an opportunity o cayry oul itheir progran. Tha Ovganieation
aagerted 1t was a standard ard normal practles For employess 4o plek up
merchandise lying along the tracks and make 1t securs for the customera
of the Carriex.

The Urgsnimation stressed that nll other crew nenbwra
ware Testorsd to their job and xeceived compensation for the time lost.
The Orxganization statad that 4t s only falr that the (Qaimsnt should re-
celve the same treatment accordad to 21l the other employees invelwed

in the same incident.

Findingss The Boa:c&, wpon the vhole éecord ard =11 the
evidence, finds that Employee and Carrior are imployss and Carrier
within the Railwmay laboxr Act; that the Boaxd has Jurisdiciion over
the disputa, and that the pariies to the disputs were given due notice
of the hearins thereon.

‘The Board finds that the Organirzation’s proce-
dural objections to the Investi@timi ams wall founded in that thers
was no proascuting witness at the Investlgation to teatify as to ths
Claimant®s alleged delictual or criminal conduet. No member of the
Kew York Clity Police Depaxtment, who were in fact the prosecuting or
accusatory wiinesses, appeared at the Invastigation, to present the
evidence-that ‘m:l.ght have-inculipated the Claipmant and hirn fc;llow-
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employesa. The offense fopr mhich the (Ialmant sas scoused ig of such a
ma jor nature that ﬁey wvara entitied to confyont and cross examine their
accusors. The Beard finds that & written report Wy the Carmier’s Police
Officer, who did not wltness any of the koy events, is mot ths squivalent
- of producing witnesses who were privy to or divectly aware of the events
that could causally link the iffacted employees to the ineriminating
events.
The Board finde that to aocuse and find gulilty an
employee wilthout pressnting hia accuser, iz a danigl of tsic and funda-

mantal due process, and leaves it with no recourme btut to vacate the
diacipline assessed againgt the Claimant, and to dixect the Carrier to

nake hin whole.

Awvard: ~ Claim sustalned.

Order: ' The Carrier is directed to comply with the Awaxd,

on or before ’)ﬂﬂg g , 1980.

A

F. T. loyes Hember




