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PURLIC LAW 3CA®D NO, 2104

Parties: Brotherhood of locomotive Engineers
and

Sacramento Northern Railway

Statement of Claim: T"iegquest for reinstatement of Enginner

€. O, Crews with seniority unimpared and

payment for all time lost,"
Jiscussion: on tre claim date, the Claimant Engineer was regularly
assigned to Job S-601 operating between Pittsburg and Sacramento, Ine
Claimant went on duty at 9:00 A.M. at Pittsburg. Between §:00 A..4. and
11:00 ..M., the crew made one switch. The Carrier asserted that between
11300 A M. and 3:00 P.¥. the crew performed no work, because they were
waiting for empty steel gondolas to bring back to Sacramento, retween
1:00 P.7, and L:LS P.M. the crew worked at making up its train and at
345 P,¥, it departed Pittsburg for its home terminal of Sacramento. s
the crew wa$ approaching Stockton, LL miles from South Sacramento, Con-
ductor rcGlomery, at 53130 P.M. requested permission of the Dispatcher to
go eat at Stockton., Mr. McGlonery testified that he was nelther given
permission or denied permission to go eat becmuse the Dispstcher's radio
was not understandable, Dispatcher Baird conceded that he was not sble
to communicate with the crew because of a faulty radio. However, the
evidence indicated that Superintendent Metzdorf testified that at about
LsLkS P.M., he had notified Assistant Chief Dispatcher Goolsby that it was
urgent to get the Claimantt's Train back to Sacramento and that box lunches
should be provided for the crew at Stockton and they should be directed

to proceed tc Sacramento, Because of the difficulty of communicating with
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the crew by radio Terminal Trainmaster Lerda at Stockton reached the
crew at the vard and informed them that they shculd accept the lunches
and proceed t> Sacramento., Iasrcmaster twodlt nad already spoken to the
crew and they nad informed rim that they would not accept the lunches
rut instead were going to a restaurant in Stockton, and the Yardmaster
had communicated this o .r, _orda. Mr, Lorda ordered the lunches eand
then accompanied Ly r. Humphries, Assistant Shop Superintendent, went gqut
to the yards wnere the Claimant's train was 1lscated,

Mr, Lorda testified he went up to the crew, intro-
ducing himself, and told “onductor licGlonery to accept the lunches and
go on to Sacramento. He added the Zonductor asked him if he would put it
in writing that ne was refusing permission for the crew to go to a restau-
rant, Trainmsster Lorda replied that he would not put it in writing, but
stated that ne was ordering them to accept the lunches and go to Sacramento,

¥r, Lords testified that at this point the Claimant
stated that he was refusing tne lunch and going to a restaurant 1o est.
T™e Troinmester stated he ordered the Claimant to sccept the lunch and
take the train to Sacramento, but the Claimant stated, "No. i'm going to
the restaursnt." The Trainmaster testified that st this point he took
the Claimsnt out of service,

The Claimant testified that radio reception wss poor
but they had told the Tower they were going to eat at a restaurant. On
their way to the restaurant they met Trainmaster Lorda. The Claimant stated
that Mr, Lorda asked him if he would accept a2 tox lunch and the Claimant
renlied, "No." Fe stated that the Trainmaster then told him he was out of

service, and that was tre extent of the conversation, The Claimsnt denied
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that ne was instructed to take tne train to Sacramento, The Clsimant

sdded tnat ne told trhe Trainmaster the crew nsd been on duty nine hours

and deserved a hot meal.

Sn trne basis of tne above stzied fecis hereln set
forth in 2 capsulized version, tne Claimant was removed from service, and
given a duly noticed Investigzation and found guilty of teing insutordinate,
snd discnarged from trhe service,

tt 2 =oard session neld on *arch 9, 1978, after he:ring
arzl argument from the Parties, the Soard met in executive session and
issued an interim Award and Order, restoring tne Claimant to his pesition
snd reserving for future determinzticn the matter of back pay, if any.

The detailed respective positions of tne parties zre:

Carrier

The Carrier stated that the evidence ol record clearly
shows that the Claimant was guilty of insubordinate conduct, The record
is clear that tre Claimant was not merely ordered to 2ccept a box lunch,
but also directed to take his train to Sacramento. Tne Carrier noted that
the Claimant was obligated to take his train to Sacramento since that was
the final terminal, The Clasimant, as an experienced railroader, knew thst
the Carrier wanted him to take his train without delay to Sacramento.

The Carrier stated it is indeed a specious argument
that the Zarrier only wanted the Claimant to sccept a box lunch, The
Carrier did not dismiss the Claimant for refusing to accept a box lunch,

but rather dismissed an employee who refused to continue his assignment

and move his train to its {inal terminal unless he was permitted to delay
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the *rain at an intermediste point wnile he went off toc 8 restayrant to
eat, This s»rt »f conduct constitutes insubordination properly deserving
disciplin-e,

Tne Carrier stated that a review of the entire record
will support tne Carrier's position trat the Claimant was guilty 3s cnarged,
and while the Board may have founc it proper to convert nis dismissal to
a susversion, the evidance does not warrant swarding nim zny back pay for

his imvermissitle conduct,

Organization

The Qrganization first alludes to Article 76 of the
Schedule tgreement which provides that freignt engineers will be given a
reasonable time to eat tetween terminals, but must notify tne Dispatcher
in sdvarce wnen they intend to do so. The Organization stated the recor?
does not reveal sucn compelling circumstgnces that would permit the Carrier
to vitiate : clear contractual right of the Claimant and his erew., In tne
case at hand, the Conductor notified the Dispatcher at Stocrton that the
crew wanted to go to & restaurant to get something to eat, The crew had
been on duty eight hours and L0 minutes without any food and it wes not
unreasonable for them to wish to go to a clesn place where tney could
enjoy a meal without the noise, dust and tension present when esting a
box lunch on a moving locomotive,

The Carrier has alleged but not proved that a situation
prevalled in Sacramento that demanded the crew forgo its dinner at Stockton
in order to btring the train back to Sacramento without having a dinner
break to which they were contractually entitled to reserve,

The Organization further stated that even if there

was an important connection for the Claimant's train to make in Sacramento,



Awgrd o, .
Case ho, 1

- £ -

there is no evidence in the record to indicate tnat rnad the Claimant and
crew had gone to dinner at a restaurant in Stockton, that they would not
have arrived in Sacramento before "outlawed® Ty the Hours of Service Law
and s5till in time to make the connection,

The Organization stated that it was not unreasonatle
far the Claiment wno had been on duty over eight hours, and who was tired,
sweaty and hungry, to want to exercise his contractual right to eat. He
only wanted to wash up and eat a decent meal in suitable enviroment,

The Organization further c¢ontended that the Clailmant
was not guilty of insubordination because he was never given a direct
order to go to Sacramento., The Claimant was a senior engineer and 2 unien
representative, who was determined not to sccept a box lunch, Trainmaster
Lords ordered the Claimant and crew to accept the lunch. When the Cllaimant
refused, he took nim out of service., Mr, Lorda never stated to the Claimant
that he was ordering him to take his trsin to Sscramento., If that direct
order had been given, the Claimant would have complied. But the Train-
master gcted in anger and prematurely. However, the Claimant never refused
an order to tske nis train to Sacramento and thus was not guilty of
insubordination. All that the evidence indicates is that the Claimant was
ordered to accept & box lunch which he refused. An employee has a right
to refuse to eat a Carrier's offered meal without being gullty of
insubordinatiosn,

The Organization ststes that it is familiar with the
general rules and principles governing insubordinstion., However, it
asserted the right of the Carrier to have its orders complied with is not

absolute and there is support for the argument that an employee who is

sustained by en unambiguous provision of & Contract may refuse en order

from a superior,
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In short the Organization stated that the Tlaimant
acted under a color of contractuzl right to take his meal in & restaurant,
and secondly, hé¢ was never given a direct order to proceed to Sacramentd
sc that he was not guilty of refusing teo sbey or comply with a direct

order, and therefore ne was not guilty of insubordination,

Findings: Tne Zoard, upen the wnole record and all the evidence,
finds that the ermplovee and Carrier are Employee and Carrier within the
meaning of the ~ailwsy Labor Act; that tne Board has jurisdiction aver

the dispute and tnat the parties to the dispute were given due notice of
the hesring thereon,

The Zoard finds that tne weight of the probative
evidence supports the C:rrier's position that the Claimant engaged in
insybordinate and contumacious c¢onduct, and refused to take his train on
to Sacramento until he had an oppeortunity to eat dinner in a resteurant.
The Board finds that tne Claimant and cr-w wer~ not contesting with the
Carrier's supervisory 2fficers whether they should accept 2 tox lunch,
but rather wnether they should accept a box lunch and continue on their
trip to Sacramento or vwhether they could decline the box lunch and go to
a restaursnt for dinner and then continue to their home terminal. The
record is replete with direct evidence that tne Claimant refused to accept
the box lunch and continue uninterruptedly to Sacramento., This was im-
vermissible conduct on tne part of the Claimant and is conduct for which
he could receive severe disciplinary senctions, I would completely sub-
vert the employer-employee relationship to allow an employee to determine

which instruction he would otey and which he would not, absent & situation
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where compliance with the given instructions would place the Claimant in
imminent danger of 1ife or limo. If the Claimant believed his contractual
rights were teing treacred when he was not sllowed to go to the restaurant
in Stockton, ne nad to comply :nd then grisve tre alleged breach of
Article 76, He had no valid tasis to refuse tne instructions of his
supervisory officers, Tz permit an employee to resori to self relp in
srder to enforce the Agreement, is to permit the rubric by wnich labore
m-nagement relations are conducted, to Decome a nullity, Tre clvilities
and ameniti:s of orderly conduct which 13 the cerent that holds together,
in large measure, our syster 2f industrial and labor relations,demands
tnat the practiticners thereof, comply with employer directives and then
seek to adjudicate any differences that arise out of the spplication and
interpretation of the contested contract provisions, To allow affected
employees to make their own determinetions es to whether they will comply
with the rules is in effect to do sway with the "rule cof law" which has
reen esta~lisned over a period of many years in this Industry.

The Board has restored the Clsimant to his job, Dee
cause it Tinds that dismissal was toc severe a penalty for sn employee
with over 30 yesrs seniority, rather than that he was innocent of the
sharges. However, the Claimsnt must realize that he had come to the
end of the rosd insofar as refuaing to comply with instruction from
duly constitued authority. Wnile there sre many avenues of relief
available to the Claimant to protest Carrier instructions which he te-
lieves cre contractually in error, insuvordination is not cne of them.

The Zo»rd puts the Claimant on clear and explicit
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notice that sny recetition of insubordinate conduct may result in his

gquick and certair remcval from the employment of the Zarrier,

Award: Claimant'e discharge converted to s suspension,

seni~Tity unimpared, “ut wit: nc back pay swsrdec.

crder: "he Carrier should immediately comply with tre

'ward, if it has not slready done so.




