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PUBLIC LAV B0ARD NO. 2104

PaTitles: Brotherhood of Loconotiva Englnesms
and .
Snerewento Northemms Bailway Company

Statenent of Claim: "(laim of Enginger H, D, Bock for 100 piles

for day Apedy 1, 1977 and 100 miles for every
day thereafter that the Chieo Jub was not

- Meengsion: Memorandum of Agreement Ko, &, here iy lewmie, was

executed on July 29, 1942 and 4 states in iis velevant partss

"T% 1s understood amd agreed ,,. that
®hen all the switobing done at Lhiva,
Celifornia, amounts to foup (%) Bouzs op
hore within each twenty-Foump (24) hour
period for six (€) comsecutive daye a Yard
oT Boustabout crew w1l be estatllohad,

Yard or BRoustabout eraw doas not amevint

to four (4) bours or more within each
twenty-four (2l jhour period for slx (6)
consecutive daym, the Yard op Reustabout
SreW Bay be discontinued until much tire
as ail switehing done in Chico amounts to
four (4) hours oy more ¥ithin esch twentye
Tour {24) Lowr peried for the specified
tma.ll

The antecedents of inig dispute are that in the early
1940's the Yederad Government malntatned sx ajw bess nowth o‘fmfﬁlimm. Bail
sarvice for this bace was furniehed by the Carrien th::mgh & conmnection
at the ood of the Carvier's main Iine, However, 38 & result t"’f the Ofice
of Defense Transportat)on Regnlations, the Carrier e problblicd From
Supplying the tese with g2soline by rail car. Due to the termination in
Carriex bucineas ag % result of the ODP Regulations » the Oreanization and
Taxrier nagatiaiéd-‘thel July 20, 1g4ks Agroenent egtabliahing a yard ox
roustabout crew at Qhdop, Howevex, later in 1942 the roustabout
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assignment at Chico was abolished, and there has been no soch aselgnment
at ﬁxi% gines 1942, ¥hatevey switehing was required at Chico an the air-
Ford, hag bean perforned by the Joesl freight assigmment operating he-
tween Yubta City sud Ohieo (Sdco Turd), home tewnipal at Yula City,

.Gn Angnust 16, 1976 y he Organization wrote the
Carrler, noting that ¥enorzndun of Agrecment No, 6 provided, dinter alia,
that when all swibching at Chico amounted o wore than four hours for six
sonsecutive days & yard or roustatout crew will La egtablished, The
Organivation contended tl‘mt- ¥ consscntive da¥s means six consecuiive
working deys. and that switching must be computed fron time begun uniil
tine conpleted including time moving fxom assignmeul to agsignment within
the yard or switohing Limite, The Organisation’s lebtar concluded by re-
eieRiing the Carxier to estadlish a ¥ard or reustabont assignment or that
the vresent local ireight a,aaignmeﬁt be paid roustaboul ratea,

The Carrier replied on Avgust 20, 1976, taking fnme.
vhth the Urgaplgation's wolentions, and 1t &3 net establish 2 (hion .
Yerd or youstabout sssignmant,

On April 1, 1977, the Clalmant filed the {nstant
«late, He was on the Bacramento Extym Board, He was called on the claim
date for the Cies Turn ang filed a claim for 100 wtles bewnuse the Garrier
had not Wlletined a Mhico Tard Job in mecordance with Hemorandun Agree-
nent No. 4,

The hioo Tocal lexvea Yube City and goes 47 glies
to Ghioop, Whem 3t anters the Ohico Yard Timits, swltehing time staris to
count.  Wilhin Chice Yard Hﬁtﬁs ‘thers are 18 Industries spread over an
areas of five siles.
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Drganimation's Position

The Draaniaatim states the slain is valid because
the Carrier switched at hico Ya‘rd for more than four hours in each 24
hours, for eeven conseentive days between March 23 and 31, 1977, bt the
Carrier Talled %o hllle'l:ﬁ.n % yard or rouslubout Jjob in Ehieo Yerd,

The Orgsnization contends thers are two issues %o be
Tesolved: (1) bow ig Swilching Time measured and; {2} how mye the six
consscutlve days detormined,

Tursing to the Firet fssve, the Orgpnization stated,
in weasuring swilching time, it ig necessary Lo count sore than the actusl
Une spent in switching. Tt contends that the tiwe spent in going Lrom
one industry to apether must be counted., The Organization malmtained
that the Carrier adopted an unduly parrow and restricted view in conw
tending that only the time devoted to the physical act of swltching can
be counted. The Orgmnisstion stressed that all the elements of work that
g0 into & yard job should e counted, such as plcking up apd setiing out ~
cars on various {racks) spotting nars at ladustries; ploking up cars at
industries; evitebing owt said caxs; bawliing cars from one Jndustry to
another and any delays encowntored in perfoveing sald switchlng duties.
Toe Organizetion stateq the Chico Local Frelgnht C‘r&w pexforus 81l those
naned duiies apd therefors ail the time devoted thereto showld be counted
in ascertaining the ¢ime spent in switching, Tt sdded it is wnressona ble
only to count the time when the %whesls nre tureing,™

In considering the sscond Point, the Organiszation
stated that the Chice Local was 3‘. six~0ay job when the Memorandum of
Agrcement Fo. 6 wms exscuted and 4t 850 continmued until the Coxrier ung-

laterally changed it to *ilve-day assignment fn April 1976, The Carrier
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stated it was go cusionary o regard the Chico liocal as a #lx~day Job
that the drafiers of Memorandum of Agreement Fo. 6 never considered adding
the word. "working" to descxibe the six conaeculive days. It gigbod that
the loglosl canclusiqn thet comes to mind 1s that w¥hen the Agreement read
"six {6) consecutive days" it meant i work week,

‘I‘ha Crganization asserted that the way the Larrier
interprete "gdx (6) consecutive days,” it is now impossille to qualify
for a Chico Yard or Eous&ahout Job., Buch an interpretaiien mndem b
Mewmorandum Agrecment maa.ni,n.gless. In effect the Carrior hae changed the
Heworantum Agreement miiaterally in violation of the Hzilway Lator Act,

The Organization stated the negotintors of Memow
tandum Agreement No. 6 were reasonable wen seeking to effect 2 workanie
formula as to when u Yard 23 Toustaboul job showld be added. They agreed
it LD lhere was enough work in a week to varrant putting on & yard or
roustabout Job, thep it would be done. OQtherwise 1t would not ba done ,
or it would be taken off,

The Organization urges that the Carrier's umreasonatle
and restrictive interpretation be disregarded and the clainm sustained.

The Organization also denies that_ theye iz any merit
to the Caxzier's procedural ébjemta.uns concerning time Yimits. ‘The 1976
ietier By the Géneral Uhalrman was not o claim but a request or an ig-
gaixy and that if the Carrler 4id not correct the situstion, & claiy
would be filed, However, the 1976 letier of the Organisation was not &
cialm. The ¢laimsbased on the viclation were fiied by the Qlaismant 1ia
1977 when he was on the extra board and not called for a Chico Yaxd jcfiz-' .
“hich shovld bave been, tat was uot, estabiished under the requisite
crdtaria.



LT O ——————

Award No, 2
Cese Ho, 2

- 5.
Carrter's Position

Toe Carrier states the olatn is imvalid for ihe
Tollowing ressons: {1) &% 1= bexred under the Time Eimit Bule; (2) 41
conflicts with Agreenents providing that there w111 be no separation
batwoen Toal and, yars serviee; (3) the amount of awi{:chixxg performed st
Chico within the siy consecutive ﬂa;w Floy o Aprit i, 19'?"? did not
amount to four howrs on enck é.ay; amd (4) the :!.9&1-2 Agreement specifically
Provided "six consecutive days" and not aix congecutive work d,ays.

¥ith regard to the Mme ISmits Bule which ig Buleg
79 of virrent Agrooment, 1t rovides that all clatms and grievances must
he preserted in beledf of the employees involved within &0 days from the
date of the ecouxrence on which the claim op grievance is besed,

The Larriar noted that the General Chajrman wrote

the Carrior on Augusl 16, 1976 thatt

"2, The recomnls show conciuslvely that
wall 1n excess of four hours switching

.18 belng done each workivg day ¥
The Carkier sisted ip view of the Ceneral Chaitmwan’s
statements in presenting his lettex of Avgust 16, 197, 1t is obvious the

Claimant did not eonform with the Tiwe Iimit on (Qain Buie, by not

' Dresanting hie eladm witily 60 dzys of the Period reforred to by the

General Ohairman in bhis Augist 16, 197§ letter. On the contrary, the
Cladmant mted S0Me seven months to present o claim esed on the same
Premises met forth by the Qeners) Chairmssn in 1976. Under this record,

the Carrier uvges the Bosnd to dleuise the claim for Tallure to comply
vith the Pime limit Rula.
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Secondly, the Carrietr stated the elaim ax Filed tg

in gonflict with Bule 32 wiich provides that lhw employees agree thare

will be mo separation of yard and zoad EErvice. When the olnip contende
that a yard job chould be estallished ana Wlletined st Chlop, i1 1a
seeking to establish separate yord sevvice at Chico, whigh ig in viola~
thon of the rule that prevides there Wil e no sevaration of yard agd
Toad service. On April 1, 1977, the Claimant was a member of & road oreyw
on ihe Chioe Turn whe uus Performlng ewltching sl Chieg &nd the Alyport.
Hisz clain for sepa.ration‘ of the road and gard work censtitules the banis
Tor wahiting to be pald twlce for doing the work,

Thirdly, the Carrier waintains lhat the amount of
time the Glaimant spent in ewiiching at Chico ang the Alrpert did not
suount to four hours or mone ¥ithin each 2% bour pericd for six congecy-
tlye days price to April I, 1997, The Caxrier otated that when work Fell
off at Chico and the Arpert in i%a, the pariies agreed to the diseon-
“Unuance of the Towstabout aselgnmgnt, and for 36 years Lhe work at Chieo
has not werranied re-pstablishing the fob.

- Undex the 1ghp Agreament, the partiesn a,e;reed_ that 4w
conditions would Mave t5 be gat before an aasignment would be 2stablished s
(1) switching at Chieo senclobod o
Tour hours or more within s o2
hour pertod;

{2} Tt has to vceny for six consecutive
days,

The Garcier s‘tateti that for 3% years thers Was no
dispute over the terms of the 1942 Agreemant wntd’) the Geomeral Chalxwan,
in bis dugnet 16, 1976 letler, contended that: (1) a2 time at Chico
Trom srrivel Lo dedarture eonstitutes ewitching; (2) the tewm "aix
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conseentive days™ means "sfx CURESCUTIYE WOYE days." The Urgenization -
later interpreted 4his to i=an successive work days, not negesserdly
consecutive,

The (uvrder éta"had that the data compiled from Ch:sn-—l
ducters TMue Return and Delay Reports and Switehing Records for the Chico
twrn from Mareh 24 through April 3, 1977 olearly show that ne crew apent
four houvs or nope mwlitobing during the six consecntive deys cited in
the instont olmim,

The Carrier asserted that during the eleven consecu-
tive days., the record Ea.ht;tm, enly ea twe daye, was time spent ofr ewiiching
four hours or more, QOn oine dates, it was less than four hours. The
Carrier atated the Organipation’s bosition that all time spent & Ghir:o
from time of arrival to departure, should be counted as switching is not
supporiatle. It stated, Fop example, if g CreH arrived at Chico at 7:00 2.N,
and spent 15 minutes switching ane car, waited at Chico for four hours,
switehed two more cars for 20 winutos, demting Chice at midoighi, the
Grmiaaﬂm ¥ould contend the Claivant mpent five haurs gwltehlng
wheTeas he had only spunt 45 miputes. The Garvies stressed that the 1942
Amamnt ¥asd nepotiaied in eliminate o crew for wigimey swltching, and
rot to add a crew vriless actual s¥ilching sammnbed to four hours or BOTE ,

The Garrz.er ttressed that the Organization's argurent,
¥is 8 vie, "six consacutive dayelt Palls of its cun welght. B5ix conaewmmtive
doys pesng one day following the other in regular order without Interrupbion,
Uonsecutive and successive are not the same, It further SW&&B&&‘ that the
Chico Turn ia assigned In eaoh meven day period to work f£ive congesytive

days and have two consesutive days aff in each seven day work week. It



dayz off each workueek, Gonﬂequently, the Urzanfeationts atlenpt 4o
substitute iy wonsecutive work days® fapr the phrase "pix eonseontd ve
days"” becomes Aeaningless beesuss thews 6P o "EiX consecutlve woxk

days” Soavolved in the Bresemt dispute,

Findings: © The Board, pon the entire recerd and 811 the
evidence, £inds thai the employes and Carrier gre Employes and Carrier
WLTILE the meaning of the Bellway Labor dct; that the Board has jurig.
diction over the A spute ,' and that tha partlos o thue digpute were glven
due notice of the hesring thereon.

The Board Tinds the larrier's contemiion wall
founded that the clale has bean unttmely £i%ed gnd therefore 12 barred
under the Time Timit on Cladms Bule, ‘he Board finds the Urganization’s
Iobber o bud August 16, 19?6mnstitgm £ elein for the institukion of
& yard or roustabowt assignment at Chiea. The leother ~tatled, apong
other things:

“In the interim we are instructing ouzr

People to sutmit time tlatne d2ily on be- -
heLf of first out axtra wan, or fivgt out
EmeTgency men and sepior demoted men to cover
loas of earLings account (hico Yard job not
being willetined ar asslgned ¥

The BoaTd finds el this i3 a fiay Wiown claim,

The Fecord shows bhe Carrier took lssue with the Crganipation in 1ts raply
letter dated Avgust 20, 1976, specit ically on the matiors of Yaotual Lime

consuned® in switching and "gix consecutlve dyys,”
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The Orgsuieation spparently Yook no further actiom
witil Claiment R, 3, Block, an sxtra board engineer, who was ealled for
service on April 1, 1977, and £iled s time s1ip for 100 miles for loss of
mm:ings for the Garrier’s alleged breach of Memorandun Agreewent No. &,
dated July 29, 1942. This was the specific subject mattey raised iy the
Organization's letter Avgust 16, 1976, for which 1t was inetrocting fts
members o file oclusims,

The Board Pinds that the ubject matier of the olaln
wae set forth in Augmt 16, 1976 letter ut was not recfecied or ponsum-
mated unti? &pril 1, 1999, This o loo 1ate,. The merties have wrknglly
agraed to file claims within &0 days from the date of occurrence on which
the ciaim is tesed, The record shows that the Organisation did not a,m;
¥ithin 60 days from Avgost 16, 109€, ang therefore the claim is tarwed,
and must be d4smismed,

Avardy Tlain dlemiosed.

/4 QZJ £ R ontsy

¥, A, Hirst, Employee Momber Rv R. Gentry, Corrief/Member

£197§




