
PUBLIC LAN BOARD X0. 2206 

AWARD NO. 35 

CASE X0. 31 

PARTIES TO lWE DISPUIE: 

Brotherhcod of Fiaintenance of Way Employes 

and 

Burlington Northern, Inc. 

STATE&lEXT OF CIAIM: 

Claim of the System Committee cf the Brotherhood that: 

(1) The Carrier violated the Agreement when assigning 
Track Sub-department Truck Driver to perform B&B 
Sub-department Truck Driver work of hauling heating 
furnace from the airport tc SPokane on &rch 17, 
1975, and hauling the heating furnace and floor tile 
to Kalispell, Montana, Xonday, March 20, 1978. 
(System File S-S-129C) 

(2) That B&B Truck Driver Brian L. As&ore now be allowed 
twelve (12) hours pay for violation referred to in 
Part (1) of this claim. 

OP!iNIO?I OF BOARD: 

The facts in this case are not in dispute. Claimant was assigned as 

Truck Driver in the B&B Subdepartment on a crew headquartered at Parkwater, 

Washington. Mr. Ron Niklund is a Truck Driver assigned to the Track Sub- 

department on a Section Crew headquartered at Bonners Ferry, Idaho. Both 

employes are subject to the BN/BNiVE Agreement and each fills a position 

described in Rule 53 P as follows: 

RUIE 55. CL4SSIFICATION OF WORK 

P. Truck Driver 
An employe assigned to primary duties of operating 
dump trucks, stake trucks and school bus type busses, 
esccpt trucks !uxe n mnnufactumr gross vchicie 
weight. of less thnn 16,000 11)s. or my vehicle of the 
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pick-up, panel tlclivcq or s;‘~~i.ll I-x:.!,: ty;‘c. The 
term spcci31 ii&y i-cicr:: to ;r,z& 51::li ;i< ti:o5? 
used by I~clclcr galgs arhl cq,, i;r:Wt naini:riXrs 
with spcci:ll bodies &signed to transport IxGtrmics, 
tools, equi p5cnt an3 suppl ivs. WWII rd~iclcs, 
equipped !:ith snov.pl u\i blaiics arc used for p1o:ii.n: 
snow or cioving dirt, the truck drive:- rate v:ill 
apply in accordance \ii.th Rule 44. Truck Driver. 

On March 17, 137s Xr-. Viiklwd, the ?‘rack Subclepartwnt Truck Driwr, 

hauled a load of material fro:n Bonners Ferry, Idaho, west to Parkxater, 

I\‘ashington, in a large truck with a CA%’ of 22,000 pounds i The x01-k of 

driving and hauling into Parlxater from BoMerS Perry apparently is not 

contested in this case. However, on his return eastbound trip in the s.ame 

truck, ~.fr. Kiiklund hauled a heating furnace and some floor tiles froa 

Parkwatcr, Kashinzton, to Kalispell, sbnt3na. “The latter point is located 

some 242 tiles east of Parkwater, Washington, ‘and 137 miles east of Bonners 

Ferry, Idaho. The henKing furnace subsequently was installed by local B&B 

crews at the Depot in Kalispcll and the floor tile was laid by a local BGB 

crew in the lobby of the Depot at Libby, lrbntana: 

Under date of %rch 25, 1.97s t!w Local Uximan riled this claim for a 

txclve (12) hour roundtrip frcxn I%r~<atcr , Kashingtox, to Kalispell, bbntana, 

as follows: 

.I am submitting this slain! on behalf of Zr. Brian 
L. Ashnoor, B 6 E Truck Dri.vr?r, at Parhyxtcr , Kashington. 
On &Larch 17th the BFB vent out to the aiqort and picked 
up heating furnace to be clclivercd to Kalispcll, Xontana 
and floor tile. On Monday it K~:IS taken from Pnrh<atcr, 
Kash. to Kal ispell, Xor~tant by Nr. Ron Kiklund a track 
department truck driver, this has been B & B xork and 
takes 12 hrs to make a round trip. 

Mr. Brinn L. Asluuoor,is asking 12 hours pay for the 
track department doing his work. Thmk you, 

The claim 523s dcnicJ at all lcvcls of handling and has cow to us for 

i 
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This claim was;handled on the property in tandem \<ith Case Xo. 30 which 

we disposed of in our recent.4ward No. 34. The.claims are significantly 
:. 

different, however, and require separate analysis. In the first place, 

we deal here not with supervisory performance of work, but rather with two 

employes, both classified as Truck Drivers under the same agreement, and 

each receiving the same rate of pay. Award No. 34 dismissed the claim in 

large part because the type of truck used ltias expressly excluded from the 

work reservation language of Rule 55 P. In the present case, we have no 

such literal preclusion, because the truck used by the Track Subdepartment 

driver to haul the construction materials was of the large type clearly listed 

within Rule 55 P. But that is not sufficient, standing alone, to confer upon 

the BgB Truck Driver a claim to the work superior to that of another Truck 

Driver whose work likewise'is described in Rule 55 P. Both Claimant and 

Mr. Wiklund were covered by Rule SS P, and if Claimant has an enforceable 

right of priority to haul the building suppiies it must be demonstrated to 

exist outside of Rule 55 P. 

There is no express language in Rule 1 or in the Salary Schedule tiich 

would support an inference that Claimant has a superior claim over the Track 

Subdepartment Truck Driver to the work at issue. The Organization appears to 

seek support in the Agreement for this view by recourse to the seniority rules. 

Rule 2 and 5 thus become the alleged contractual underpinnings for this claim. 

The seniority rules clearly confer priority rights to employment and 

consideration for positions within subdepartments. Also, we note that 

separate seniority rosters are established for Track Subdepartment (Roster 2) 

Truck Drivers and B&B Subdepartment (Roster 3) Truck Drivers. But this does 

not reach the level of clear and express reservation of the specific Icork at 



issud \&ich Claimant must show to prevail in this case. Viewed most favorably 

to the Organization, the Agreement is ambiguous on the question whether the 

B&B Subdepartment Truck Driver has an enforceable contractual preference over 

a Track Subdepartment Truck Driver to haul construction materials. Given the 

contractual silence or ambiguity on this issue, the Organization was required 

to show reservation by custom, practice and tradition. There is an absolute 

paucity of evidence in that regard from the Organization and the Carrier has 

offered probative evidence to the contrary. 

In the absence of express contractual reservation of the work to Claimant 

or a showing of resenration by custom, practice or tradition, we have no 

alternative but to dismiss this claim for failure of proof. 

FINDINGS: 

Public Law Board No. 2206, upon the whole record and all of the evidence, 

finds and holds as follows: 

1. that the Carrier and Fmploye involved in this dispute are, respec- 

tively, Carrier and Employe within the meaning of the Railway Labor Act; 

2. that the Board has jurisdiction over the dispute involved herein; 

and 

3. that the Agreement was not violated. 



. . . . 

Claim dismissed. 
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