PUBLIC LAW BOARD NO. 2206

AWARD NO. 59

CASE NC. 61

PARTIES TO DISPUTE:

Brotherhood of Maintenance of Way Employes

and

Burlington Northern, Inc.

STATEMENT OF CLATIM:

Claim of the System Committee of the Brotherhood that:

(1)

(2)

The Carrier violated the Agreement when permitting cutside
forces to imstall 100 feet of 24 inch corrugated metal pipe,
2 catch basins, 360 feet of 12 inch corrugated metal pipe,
350 feet of 6 inch sewer lime, 375 feet of 2 inch water
line and constructing forms and pouring a 18 inch by 40
foot concrete strip at Auburn, Washington between August 15
and October 2, 1978. (System File S-P-178C)

Because of said wiolation Claimants J. R. Mobley, A. G.
Robinson, K. C. Beazley, L. J. Scheer, L. M. Richards,
8. R. Fulkerson and L. A, Fisher now be allowed 73 hours
each at their respective straight time rates of pay for
viclation recorded in part one (1) of claim.

OPINION OF BOARD:

Under date of July 27, 1978 Carrier advised the Organization's General

Chairman, ostensibly pursuant to the Note to Rule 55 ag follows:

It is proposed to construct a new automobile unloading
facility at Auburn, Washington for Volkswagen of America,
Inc. ‘

Construction of the facility, to be in operation by October
1, 1978, will involve construction of irackage, grading,
paving, drainage and fencing. The following item of work
will be handled by contract forces:
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Place 3,000 cubic yards of embankment for track
construection.

Place 100 ft. of 24-ineh corrugated metal pipe.
Excavate 3,000 cubic yards of top soil and sod.

Place 6,000 cubie yards of embankment for paved
area.

Place 3,500 cubic yards gravel base for paving.

Place 15,300 sq. yds. of asphalt paving (four
inches thick).

Place two parking lot type catch basins.
Place 360 ft. of 12-inch corrugated metal pipe.
Construct 350 linezl feet of six-inch sewer line.

Construct 375 lineal feet of two-inch water line.
Provide striping.

It will be necessary to handle the work as outlined above
by contract because of the magnitude of the project, time
constraints and lack of equipment. The borrow material
for the grading work will have to be hauled by a fleet of
trucks or specizal grading equipment which we do not have
at Auburn., The paving work will require special paving
equipment not possessed by the Carrier. Placement of the
CM culvert pipe will be coordinated with the grading op-
eration. Installation of the water and sewer lines is
regquired to be contracted because of the need for licensed
perscnnel, Placement of catch basins and drain line will
be coordinated with the paving operation. The Carrier
does not possess equipment required te perform the
striping work.

The General Chairman objected to this proposal and, following a conference

to discuss the matter, notified Carrier on August 28, 1978 as follows:

Please refer to your letters of July ‘27, 1978 and August &, 1978
copcarning your deairs to comiract construction of oew avtomcgbile

. saloading facility at Auburs, Vashington for Volkgwagen of imerics,
Iﬂﬁ.' ' . ’ . ' N

During conferenca August 10, 1578, I informed you that I canzot
agree to thiszs work other thsu- thea placement of base meterial prisr %o
placemant of the asxphxl? pavexent, Thersfors, I must dvise that s
dasizte to perform all othar work in commactiom with this proiecs,

Parmitting of conrract forcax o place che yravel bDase Ior aspizic
surfacing would enly ba with che mmdarztanding that it does not as=
zablizh a prasedent or waiver or rvightas of emoloyes T2prrsentsd by
aur Orpanizxtion %o parform this werk in che futurs=. -



PLBE-2206
AWD. 39

Carrier went forward with project using outside forces, following which

the present claim was filed om October 4, 1978:
o owm o oRTiiis 3 Ciaim om veuall of 3 Ferman J.o R. oaobley, catuenters,
Ade Te wREALICN, ae we BRualley, L. J. schecr, L. 1. 2AchdTLS,y upBTELel T
LACKNON sani=ulaP S. e JULRCTTOR, S5, &0d 3. oUW loCaiag at auwLuln, a4,
NG wLter ItTviece necnanic L. a, Fluaer logatay at SubuTl, sessinsted, w08
i ourlinpgten Nortuer {nT., Lcreaftar veterren te iz the Compghy ailrg oyt
side Tamman =r Ag che fellawina verrk: =lzace 100 frot of L4 inch corruratse
sernal =¥pz, nlace 2 narking lot $ype calch Basias, poaca 2wl fuot of L2 Laoh
currupiied metal plow, pilace 150 oot of o nen zewen lire, -~lacs 37 foot
vif 2 iuen rater line and ellid [erns und powr an iR wpnen dlve Oy ol Yoot
1:mg styip of cupurets «f an unloading Facility at auowrn, .332i3gton Tov
Tae volRawasmen of dgewica Ine,. om Comrpany sronerty Letween Auxgust 15, 1973
el Coteter L, U7,
she v, aad 3, Corces and Machine uperatora irw most capAaole af colae ghln
tore of eTii. ESarly this gear, cthev compieter 2 aumliar oD CUCT AT ol

- 2 . N R . . -
PRI ENID tUantUhoni nhialt 4 \SorTT LSUNLNIET O,

The someany is in vaplatioa o the Sollowinz it ank Linltad to Tias ~F o
¢ T20tive agrepement catad J3F 1, 107%, Jules led,d,u, d=n, 30=3,5,0,ues, TV
and ootz to Rule 55, Thisz Claim i3 for 3 tatal of 311 howugw o 7] aypa F-r

23¢h Eoploye at thalr rasnectire rata of pay for moili INNva ndaRea caploves,
2gch Eoploy . P

*lagsa auvise 17 thiz Slainm will be sllowed 39 srasantan, A lonroemanas -
iegired ang raguastad 1t an early dats,

The claim was denied by Carrier on familiar grounds of "non-exciusivity”,
applicability of one or more of the conditions subsequent in the Note to
Rule 55, and "full employment'. However, by letter of July 25, 1979 Carrier's

top appeals officer demied the claim on an additional and altermative ground,

as follows:

This refers to confsrsnce held June 21, 1979, at which time
you discussed with Mr. Z. J. Kallinen of ay staflff your
appeal of claim on behalf of J. R. Mobley and six others for
73 nours each between August 15 and October 2, 1978, when
contractor constructed a new automobile loading faecility at

Auburn, Wasnington, for Volkswagen of America, Inc., your
file S-P-178cC.

As discussed in conference, the new automobile receiving
terminal to serve Volkswagen of America, Inc., is a Ffaeility
for the shipper and is not for use in the operation of the
company in common carrier service. This facility is no
different than grain slevators locatad on rzilroad property
and leased <o a grain company. Work on chis sroject was
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progressed only after assurance had been obtained by the
shipper from the carrier that the premises would be covered
by a formal lease. Attached is copy of lease No. 229,774
which was ultimately signed on October 31, 1978. The
portion of Note to Rule 55 guoted below makes it clear the
Carrier has specifically reserved the right to coentract work
when the conditions as stated above are present:

",.. perform work in connection with the construc-
tion and maintenance or repzirs of and in connec-
tion with the dismantling of tracks, structures,
or facilities located on the right of way and used
in the operation of the Company in the performance
of common earrier serviece ...." {Zmphasis added)

In view of the foregoing, there was no necessity to servs
notice of intent to contract the work. In any event,
serving such notice of intent to contract, in error, does
not constitute admission that the disputed work is covered
within your scope rule,

It is well established that serving notice of intent %o con-
tract does not establish exclusive Scope Rule coverage of
the work involved, as stated in Third Division Award 20020:

"Additienally, Petitioner contends that the giving
of notice as to the contracting constituted an
admission by Carrier that the disputed work was
covered by the Scope Rule.

"We cannot agree., Such anotice is required under
the Agreement in the event Carrier plans to con-
tract out work. The giving of such notice,
therefore, merely serves as formal compliancs with
the Agreement; 1t does not of itself establish ex-
clusive Scope Rule coverage of the disputed work,
negatively or affirmatively. For example, had the
Carrier elected not to give notice it would not
logically follow that the work was not within
3eope Rule coverage.'

Third Division Award 14263, Referee Lyneh, MW v. 3P, denied
a similar claim, wherein the carrier leased ground to
Western Freight Association and engaged a contractor to coa-
struct a2 building thereon:

"There have been seven recent claims progressed by
the Organization to the Third Division involving
these same parties and the same issue. They wers
considered by six referees, and denial awards wers
issued in all seven cases, Award Nos. 9602, 10080,
10722, 10986, 11150, 11462, 14019."

* 0k 0%®
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The foregoing contentions‘by Carrier with respect to the nonapplicability
of the Note to the project were not effectively rebutted by the Organization,
either in handling on the property nor in written submissions and oral argument
before this Board. Carrier buttressed and corroborated its positiomns with
unrebutted documentary evidence showing that the facility was builc off
Carrier's right of way; that it was constructed to serve Volkswagen of America,
Inc., which entered into a year-to-year lease of the facility; and that it was
not used in the operation of the Carrier in the performance of common carrier
service. On the basis of the foregoing we are persuaded that the Note to

Rule 55 did not prohibit the subcontracting of the work on that project. The

claim must be denied.

AWARD

Claim denied.
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Employe Member Carrier Member ©

Dana E. Eischen, Chairman N
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