PUBLIC LAW BCARD NO. 2206

AWARD NO. 65

CASE NO. 67

PARTIES TO DISPUTE:

BROTQERHOOD OF MAINTENANCE
OF WAY EMPLOYES

and

BURLINGION NORTHERN RAILROAD

STATEMENT OF CLAIM:

Claim of the System Committee of the Brotherhood that:

1. The Carrier violated the effective Agreement when failing to
post a seniority roster for Steel Erection employes on that
part of the Montana Division (Seniority District 20) that
was the former Great Northern Railway. (System File B-M~111C)

2. (a) The Carrier be required to maintain separate Seniority
Rosters for position bulletined by April 21, 1976,
Budlletins #11, 12 and 13.

(b) That Steel Erection Seniority Rosters be maintained in

Seniority District No. 20 for positions assigned by
bulletins dated May 18, 1976.

OPINION OF BOARD:

Under date of April 21, 1976, former Montana Division B&B Supervisor
White, at Havre, Moﬁtana, advertised for Bids, in accordance with Rule 21
of thg BN/BMWE Agreement, several positions with appiications through May 6,
1976. Among the actions noted in that announcement was the abolishment of
temporary positions on Steel Erection Gang 534-014 and the opening of perma-

nent positions as follows: Steel Erection Crew Foreman (Bulletin #l1);
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Steel Erection Crew Mechanic (Bulletin #12); and Steel Erection Crew Helper
(Bulletin #13). The newly created crew was to be headquartered in outfit
cars on the Montana Division with assigned hours 8:00 aM to 5:00 PM, one hour
lunch, Monday through Friday with Saturday, Sunday and holidays off. The bid
was finalized on May 18, 1976 when W. R. Hinerman was assigned to the permanent
position of Steel Erection Crew Foreman, Dale S. Atkinson was assigned to the
permanent position of Steel Erection Crew Mechanic, and Mathew J. Piekarz was
assigned to the permanent position of Steel Erection Crew Helper.

Following the establishment and assignment of the positions in the

permanent Steel Erection Crew, then General Chairman F. H. Funk notified former

B&B Supervisor White as follows:

November 29, 1976

"Mr, B, J. White
Supervisor B&B
Burlington Northern Inc.
235 Main Street

Havre, Montana 59501

Dear Mr. Whita:

We have on at least two occasions discussed Steel
Erection positions in the B&B Sub-department in
Seniority District #20,.

A review of the effective agreement reveals under
Rule 6 C(5) that Steel Bridge gangs would be continued
on the former GN lines East and West. Seniority District
#20 is made up entirely of former Great Northern property
except the Rapelje Branch Line which was former NP. Rule
6 C(5) has never been eliminated from our agrsement. There-
fore, a separate roster should be maintained for positions
bulletined in Bulletins 11, 12 and 13 dated April 21, 1976

n and assigned in Bulletin dated May 18, 1976.

Rule S5 I c¢learly shows that on the former SP&S and NP,
B&B carpenters will perform steel erection work under
Rule 44, Therefore, the intent is clear to maintain
separate rosters for steel erection crews on the former
GN territory.
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Under these circumstances, your April 21, 1876 bulletins
11, 12 and 13 were correct. Will you please advise if a
separate roster will be maintained for those assigned to
steel erection crew positions in Seniority District $20.
We would like to develop these rosters to appear as

Roster 6 in Rule 5 E, Bridge and Building Sub-Department.

vVery ftruly yours,

- F. H.:Funk
C General Chairman"

After a reminder notice from the General Chairman, the former B&B Super%isor

responded under date of January 28, 1977, as follows:

"BURLINGTON NORTEERN
235 Main st.
Havre, Montana 59501

January 28, 1977

Mr. F. H. Funk, Ganeral Chairman
Brotherhood of Mtce. of Way Employves
500 Northwestern Federal Building
730 Hennepin Avenue

Minneapolis, Minnesota 55403

Dear Mr, Funk:

Regarding your letter of November 29, 1976, regarding
the Steel Erection positicons in the B&B Sub-department
in Seniority District No. 20 be maintained on a separate
rostar.

Per conversation with Mr, J. B. Dagnon'’s office on
January 7, 1977, he stated that they would prepare
Roster & and he has assigned the following computer
district numbers for the job classifications:

V=47 Rank A Steel Erection Crew Forsman

V=48 Rank B Assistant Steel Erection Crew
Forsmen -

V=49 Rank C Siszel Erection Crew Mechanics

V=50 Rank D Steel Erection Crew Helpers
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The Roster 6 would be prepared from the Seniority
Roster Add Cards, form 12624, that we had pre-
viously sent in to him, whlcn would cover positions
bulletined in Bulletins No. 19, 20, and 21 dated
July 10, 1975 and assigned in Bulletln dated
August l, 1873,

Sincerely yours,

B. J., White
Supvr. B&B

Baw:4j
. File E-44
cc: T. O, Knutson
J. B. Dagnon”

Before the so-called "Roster 6" senjority roster establishing a separate
listing for the Steel Erection Crew in District 20 was implemented, however,
Carrier's then Vice President-Labor Relations T. C. DeButts intervened by

letter to the new B&BR Supervisor, dated June 1, 1977, as follows:

3t. Paul, Minnesota
July 8, 1977 -

File MW-86(a)’

-L_,_

Mr. M. E. Hagen:

" This has reference to the June 1, 1977 Maintenance
of Way Seniority Reater for the (20) lMontana Senlor-
ity District B&B Subdepartment Roster 6, Ranks A, C
and D Steel Erectlon Crew.

I do not f£ind any provision for a Roster 6 in the
Maintenance of Way Schedule Agreement. Rule 68C(5)
provides rosters for districet steel bridge gangs
(1) former GH Lines East and (2) former GN Lines
West.'

The Montana Division crew could not be included on
the former Lines East or West rosters as by agreement
effective March 1, 1973 the former Lines West crew
was converted fto a Seattle Reglon steel erecticn craw
wilth assigned territory of all subdivisicns on the
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Seattle Replon included in Maintenance of Way Senior-
ity Districts 21 and 22. By agreement effective April
1, 1973 the former Llnes East crew was converted to

a Twin Citlies Reglon steel erection crew with aszsipgned
territory of all subdivisions on the Twin Citles Repglon
-includedMMaintenance of“Way Senlority Districts 11, 12,
13, 1% and 15.

It has been proposed to establlsh a B3lllings Reglon
steel erection crew, however, the Or: ranization has

not been receptive to so doing contending the territory
is too large. .. '
As per telephone conversation with Mr. White's office
this date, please arrange to cancel and do not make
distribution of the June 1, 1977 Roster 6.

A—

T C DeButts
e Mr. Do F. Ylkanen

EJK/dfll :

When he learned that the Carrier was not going to carry through on a
separate seniority roster for the Steel Erection Crew in District 20 the
General Chairman filed the present claim on November 21, 1977, reading as

follows:

: November 21, 1977
"Mr. M. E. Hagen
Superintendent
Burlington Northern Inc.
235 Main Street

Havre, Montana 59501

Dear Mr., Hagen:

The Burlington Northerm Inc,, hereinafter referred to as
Company, violated the effective agreement and continues
to violate the effective agreement when failing to post
a seniority roster for Steel Erection employes on that
part of the Montana Division that was the former Great
Northern Railway.

By referral, Rules 1A, 1B, 1C, 6C(5), 44, 35I and 63C are
made a part of this letter,
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A review of the effective agreement reveals that undex
Rule 6C(5) that Steel Bridge Gangs would he continued

on the former Great Northern lines East and West. Sen-
iority District #20 is made up entirely of former Great
Northern property except the Rapelje branch line, which
was former NP. Rule 6C(5) has never been eliminated
from our agreement. Therefore, a saeparate roster should
be maintained for positions bulletined in Bulletins #11,
12 and 13 dated April 21, 1976 and assigned in bulletin
dated May 18, 1976,

Rule 55I clearly shows that on the former SP&S and NP,
B&B Carpenters will perform Steel Erection work under
Rule 44, Therefore, the intent is c¢lear to maintain
separate rosters for Steel Erection crews on the formexr
Great Northern territory.

Under these circumstances, the April 21, 1976 bulletins

#11l, 12 and 13 were correct and separate rosters were to
be malntained for those assigned to steel erection crew

positions in Seniority District #20.

In January of 1877, we had reached an understanding with
B&B Supervisor B, J. White that a Steel Eresction roster
would be compiled in accordance with the efifective agree-
ment as per Mr, White's letter of January 28, 13%77. We
now find that these rosters have not been compiled and
we must therefore request that the rosters be compiled

as per the effective agresment, '

Please advise if claim will be allowed as presented.

We desire and request a conference at an early date,
Vice General Chairman T. 0. Knutscon will meet with yocu on
my behalf,
Very truly yours,
. PHF :bp opeiull
~ecec T, O. Knutson

Matt Pepos F., H, Funk
General Chairman®

The Organization relies primérily upon Rule 6§-G(5) of the May 1, 1971

Agreement, reading as follows:
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"Ruie 6, BASIC SENIORITY DISTRICTS,
* * *

C. Separate seniority rosters shall be continued for
the following classes of employees:
#* * %

(3) District Steel Bridge Gangs: (1) Former GN Lines East
and (2) former GN Lines West.

NOTE: Unless and until otherwise agreed, employes on these
rosters will be confined to the territory in which
they worked on former respective railroads, and may
perform work in such territory without regard to
emploges with seniority in the districts listed in
Rule 6A,

Also cived are Rule 1 (Scope) and Rule &4 (Composite Ser%ice); as well as

Rules 55~I and 69-C, which read as follows:

"Rule 55, CLASSIFICATION OF WORK.

* * 5

I. Steel Bridge and Building Mechanic.

An employe assigned to the setting of columns, beams,
girders, trusses, or in the general structural erection,
replacement, maintaining or dismantling of steel in
bridges, buildings and other structures and in the per-
formance of related bridge and huilding iron work, such
as riveting and rivet heating, shall be classified as
a steel bridge and building mechanic.

NOTE;: On former SPaS and NP, B&B carpentars per-
formed this type of work and will be underx

Rule 44."

nRule 69, EFFECTIVE DATE AND CHANGES.

%* * *

C., It is the intent of this Agreement to presserve pre-
existing rights accruing to employes <overed by the
Agreements as they existed under Similar rules in effect
on the CB&Q, NP, GN and SP&S Railroads prior to the date
of merger; and shall not operate to extend jurisdiction
or Scope Rule ¢ werage to agreements between another
organization and one or more of the merging Companies
which were in effect prior to the date of merger."
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Carrier denied the claim at all levels of handling, culminating with a
denial of May .4, 1978, as follows:

Dear Mr. Funk

Referringﬂto your"letter -dated March 14, 1978, file B-M11C,
appealing declination by Superintendent 1. E. Haren of your
request to post a seniority roster for steel erection om-
ployees on that part of the Montana Divisiow that was the
former Great Northern Railway. o :

My investigation of the facts in this case reveals that you,
and not Mr. Hagen, failed.to quote a rule which would te
applicable in support of your contention. In your letter.
‘you made reference:to Rule 6¢(5) and allege that rule has
never been eliminated from the agreement. IT you will refer
to letter agreement dated January 22, .1973, which was aqgrned
to and signed by former General Chairman Lawrence Wold. vcu
will find the former Great Horthern ‘Lines Weat bridge croew
was converted to a 3sattle Regilon steel erection erew.
Letter agreement dated April 2; 1973 converted the lornmer
Great Northern Lines East bridge crew to a Twin Cities
Region steel erection crew.i

Further in this regard, the pOSSiblllty of establishine a - |
Billings Region steel erection erew has been discussed with
you. You have not been receptive to °stahlisn1n¢ such a
erew contending the territory would be toeo laraw=.

In view of the foregoing, your appeal is respectfully d=-

clined. \ ‘ - A
" : 3

If you will inelude this case in your next docket of cases
for conference, we will be glad to discuss it with you at
that time. . , .

Sincerely, {
RO

| 'L.".Z"_K. Ha 1l
Assti to Viee President

AT

Thereafter the matter was appealed to this Board for disposition.
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The precise issue presented in this case is whether Carrier violated
Rule 6-C(5) of the May 1, 1971 Agreement by failing to establish and maintain
a separate seniority roster for employes working on the Steel Erection Crew
located on the Montana Division (BMWE Seniority District 20). The territory
comprising District 20 was, except for the Rapelja Branch line, a part of the
former Great Northern (GN) Railroad. Prior to the merger of the various northern
lines inte BN, the GN did maintain separate rosters for district steel erection
crews. It is evident that this arrangement was to be continued on the merged
Carrier under the new “consolidated”™ BN/BMWE Agreement of May 1, 1971, by
express language in Rule 6-C(5), as follows:

Rule 6. BASIC SENIORITY DISTRICTS.

C. Separate seniority rosters shall be continued for the
following classes of employees:

 ® %k

(5) District Steel Bridge Gangs: (1) Former GN Lines East
and (2) former GN Lines West.

NOTE: TUnless and until otherwise agreed, employes on these

rosters will be confined to the territory in which they

worked on former respective railroads, and may perform

work in such territory without regard to employes with

seniority in the districts listed in Rule 6A.
A critical piece of information not directly shown on this record is whether,
on the effective date of May 1, 1971, there was in existence a steel bridge
gang with a separaté seniority raster on the Montana Division (Seniority
District 20). We do know that a permanent steel erection crewwas not bulletined
and assigned until April-May 1976 and the General Chairman requested a separate
seniority roster for that new crew in November 1976. From this we infer that
there was neither a Steel Bridge Gang nor a separate seniority roster therefore

in District 20 from the date Rule 6-C(5) became ecffective May 1, 1971 uncil

1976, when the steel erection crew in dispute herein was established.
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In the meantime, In 1973 the BN and the BMWE had entered into two
separate but essentially identical Letter Agreements which buried the terms
of Rule 6~C(5) with respect to certain steel erection crew senority rosters.
Those Letter Agreements, respectively dated January 22 and April 2, 1973,
converted the former GN Lines West steel bridge gangs from Maintenance of Way
Séniority DistrictéAZI (Spokane Division) and 22 (Pacific Division) into a

"Seattle Region" steel erection crew, with a separate consolidated seniority

Maintenance of Way Seniority Districts lll(Twin Cities Diwvision), 12 (Lake
Division), 13 (Dzkota Division), 14 (Fargo Division), and 15 (Minot Division)
into a "Twin Cities Regional" steel erection crew, with a separate consolidated
seniority roster. ﬁith the execution of the Letter Aéreements in 1973, Bule
6-C(5) was effectively zmended to provide separate regional seniority rosters
for steel erection crews on the former GN Lines East and West, rather thgn
separate district seniority rosters in Districts 11, 12, 13, 14, 15, 21 aﬁd 22.

No mention was made in those Letter Agreements of District 20, apparently

=3
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h in 1973 no Divi
and none was established until 1976.

- The fundamental question is whether-the.intent of the parties to the
May 1, 1971 Agreement was for Steel Erection Crewé on the former GN territory’
to be provided a seniority roster separate from other B&B employes in the
Maintenance of Way-seniority aistricts;‘ Our reading of.Rulés 6-C(5) and 55-1,
including the Note to the latter, persuades us that such indeed was the intent
of the parties. PFrom 1971 until 1973 such separateness was maintained on the
seven (7) districts in former GN territory which had Steel Erection Crews by

separate district seniority rosters. From 1973 forward this separateness was

maintained by two (2) regional Steel Erection Crew seniority rosters in which
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the former district seniority rosters were consclidated. The effesct of the
1973 Letter Agreements thus was to eliminate all then existing districﬁ Steel
Crew seniority rosters created under Rule 6-~C(5). However, the language of
Rule 6-C(53) remained in effect in the controlling Agreement and was viable
in 1976.

The fundamental thrust of Rule 6=C({5) to maintain separate rosters for
Stéel Erection Crews located on former GN territory remained undiminished,
notwifhstanding the 1973 conversion from district to regional rosters for
those districts wnich had Steel Crews in existence in 1973. The only real
quandary in terms of the intent of the parties is whether they would have
placed a District 20 Crew, if one existed in 1973, under the Seattle or the
Twin Cities Regional crews and rosters. At this time we can only speculate
as to what they would have dome then or might do now i1f they negotiated the
matter in light of current events. We do know, however, that in the absence
of some such special arrangement between thé parties to deviate from the
language of Rule 6-~C(5) it remained part of their Schedule Agreement and
fully effective in 1976 when the District 20 crew was established and this
claim was filed. Given the plain language of Rule 6-C(5) in effect in 1976

we conclude that the claim must be sustained.

AWARD

Claim éusﬁained. .Carrier shall impleﬁenﬁ this Award within'thirty -
(30) days of its execution.
ﬁ
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Carrier Membe
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