PUBLIC LaW BOARD NO. 2206

AWARD NO. 68
CASE NO., 71

PARTIES TQ DISPUTE:

BROTHERHOOD OF MATNTENANCE OF
WAY EMPLOYES

and

BURLINGTON NORTHERN RATLROAD

STATEMENT OF CLATM:

Claim of the System Committee of the Brotherhood that:

(1) The dismissal of Machine QOperator Thomas W. Marcotte,
September 25, 1979, was without just and sufficient cause
and wholly disproportionate to the alleged offense.
{System File T-D-130C)

(2) Machine Operator Thomas W.-Marcotte be paid for all time

lost and reinstated to Carrier service with all seniority
rights unimpaired.

OPINION OF BOARD:

In August 1979 Claimant was employed as a Machine Operator in the
Curb Gang working out of BN outfit cars located at the Roundhouse in Minot,
North Dakota. In the early morning hours of August 3, 1979 Claimant and
anotheyr employe, Brian Hedman, had a fight in the outfit car where they were
living, as a result of which Hedman was taken to the hospital with injuries
and Claimant was detained by the Minot Police Deparfment.

Under date of August 16, 1979 Carrier addressed a joint notice to Hedman

and Marcotte, copy to the BMWE Local Chairman, reading as follows:
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Hinot, North Dakota

August 16, 1979

‘Mr. B. Hedman, Extra Gang Laborer
Mr. T. Marcotte, Extraz Gans Laborer

ttend inyes?igatiqn in 0ld Superintendent's Office, fleneral
Office Building, Minot, North Dakota, at 1:30 PM, Tuesday,

August 21, 1972, for the purpose of investigating vour alleged

Violgtion of Rule G and fighting while on company property
at Minot, North Dakota, at about 1:30 AM, August 3, 1979,
Arrange for representative and/or witnesses, if desired, in
aciqrdance'with governing provisions of prevailing schedule
rules. - :

Please acknowledge receipt by affixing your signature in
the space provided on copy of this letter.

T. E. Hudson
Terminal Superintendent

ce: Mr, R. D, Selfors, Local Chairman, BMWE, Minot

Mr. Hedman requested a pogtponement of the initial hearing and, by wire dated
August 20, 1979, Carrier notified both employes, with copy to the Local
Chairman, that the investigation was postponed until August 28, 1979. However,
on August 26, 1979 Claimant requested another adjournment of the hearing and,
by wire dated August 27, 1979, Carrier notified Claimant, with copy to the
Local Chairman, that the hearing was again postponed until September 6, 1979.
The hearing finally was held on September 6 and Claimant Marcotte and Hedman
both were represented at that hearing by BMWE Local Chairman Reule. At the
outset of the hearing, the Local Chairman made a request for the sequestration
of witnessesg which was granted by the hearing officer. No objections to pro-

ceeding with the hearing were raised by Claimant, Hedman nor their BMWE
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representatives. Testimony was taken from several witnesses, through inter-
rogation in which Local Chairman Reule and the two accused employes fully
participated. The record shows that the Local Chairman objected frequently
and vociferously to the contents of that testimony but made no procedural
objections at any time concerning the timeliness of the hearing or the pro-
priety of the two adjournments. At the conelusion of the substantive testi-
mony, the Local Chairman was asked if he had any further statements to make

whereupon he responded as follows:

STATEMENT BY REPREaZF"ATIV*

I'd like to protest this investigation under Rule 4%(C).
It says here in Rule 4%0(C) that "At least five working dzys

in advance a wriftten notice of the investigation shall te
given the employes and the appropriate local organization-
representatives, in order an employe may arrange for
representation by a duly authorized representative or
enploye 2f his cnoice and for the presence of the
necessary witnesses he may desire. The notice must be
specified the cha:ges‘for which investigatisn is being
held. Investigation shall be held,as far as practical,
at the headquarters of the employes involved." Acecording
to> what I got out of them messages, you quoted only one
"rule -~ G, and you prOSecuted under two rules, TOL and 702,
that's my protest.

k k %
Claimant Marcotte then asserted an objection regarding a malfunctioning of
the tape recorder at one. point during the proceeding. The hearing officer
again'asked the Local Chairman to state for the record his grounds for

aobjecting to the hearing and investigation, in the following exchange:

QUESTIONS BY MR. HUDSON - - ' ANSYERS 1Y REFPESZUTATIVE

T

REULE

23k, Q. Is your only objection due to the fact that the tape was not operated
during the partial testimony of one witness and it was required for’

him to come back?
A. That's part of it.

235. Q. VWhat's the rest of it?
A. You come up with only one rule in that {elegram, then : ¥ou come up
with two more and that's what I'm impartial against.
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236. Q. In other words, your objection is the fact that only one rule uas
stated in the investigation notice; howewver, the incidsat 4id n2t.
bring up rules and it's your position that the rules sghould have
been quoted rather than the incident? :

A. Well it says you're supposed to do that. It says you're suppdsed
to guote the rules in the investigation notices.

237. Q.. Is that the only basis for your ObJECthn of the investigation?
A, That is the baszs.

Following the hearing, the Claimant was notified on September 25, 1979 of his

discharge from service by the following letter:

Minot, North Dakota
September 25, 1979

File: 301-14 (103)

tr. Thomas W. Marcotte
Machine Operator
Jamestown, Horth Daikota

Effective this date, September 25, 1979, you are dismissed from the
service of the Burlington llorthern Inc. for violation of General Rules

G, 701{A), 701(B), of the Bl Rules of the M/W Department, Form 15125,

for being under the .influence of Intoxicants, entering into argument

and scuffle while on Company property in the outfit cars in Gavin Yard
about 1:30 AN, August 3, 1979, at Minot, MNorth Dakota, as per testimonies
developed at investigation held at Jamestown, tlorth Dakota, on September

6, ]979.

You are. to relinquish any and all Company property, including free
transportation, that may have been [ssued to you, .

Acknowledae receipt of this letter by affixing your signature on the
attached copy of this letter, ~

, .

. -.\\ {t 2 . P
S5 AL e et e
T. E. Hudson

Terminal Superintendent

cc: Mr. J. D. Reule, Local Chairman, BMWE, Hedina
) }Fersonal Record )
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In handling on the property, the Organization appealed the dismissal
on procedural grounds that: 1) the hearing notice improperly cited only
Rule G whereas the discharge notice cited both Rules G and 701; 2) the
malfunctioning of the tape recorder rendered the transcript fatally inaccurate;
3) the sequestration of certain witnesses was voided by playing back parts of
the taped record in their presence; and 4) the evidence did not show that
Claimant ﬁas guilty of vioclating Rule G. Carrier denied the claim on all
these asserted grounds and the matter was appealed to this Board.

In its submission to the Board., the Organization raised for the first
time the timeliness of the hearing scheduled for August 21, 1979 and the
propriety of the first notice of adjournment issued on August 20, 1979.
Boards of arbitration in this industry frequently have construed express
time limits strictly and invalidated untimely proceedings wheré the &efect
was properly objected to and preserved in handling on the property. See
Awards 3~11757; 3-22748; PLB 1844, Awards 19, 22, 58 and 62. In each of
the cited cases, however, unlike in the present matter, the Organization
and/or the Claimant properly and unéquivocally preserved its objection to
the untimely proceedings. Despite every opportunity to do so in the present
case, the Claimants and their General Chairman failed to protest the fact
that the hearing was originally scheduled to be held August 21, 1979, more
than fifteen (15) days from £he date of the occurrence; or that the
August. 20, 1979 adjournment was made without mutual agreeﬁent of Claimant
or his representative. By remaining silent and proceeding with the investi-
gation despite these manifest defects under Rule 40(AL&IL(J), Claimant and
his representative waived any objection they might have had. Moreover, at

no time in handling on the property wera these blatant violations protested.
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aﬁd void under Rule 40(J) for such departures from the plain requirements of
Rules 40(A) and (I). However, Rule 40(J) is not self-executing and failure
of the aggrieved employee or his representative to invoke its protections,
despite every opportunity to do so, must be deemed a waiver of those pro-
cedural defects.

Turning to the grounds for appeal which were properly raised and joined
on the property, we find no actual prejudice to Claimant by the temporary
malfunctioning of the tape recorder and the consequent compromising of the
sequestration of witnesses. There was no reversible error in the wording of
the hearing notices and the record amply supports Carrier's conclusion that
Claimant, while under the influence of alcohol, precipitated and participated
in a fight in Carrier's bunkhouse where he was living and working. We cannot
find that the penalty assessed was unreasonably hgrsh in the circumstances

and the cléim must be denied.

AWARD

Claim denied.
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