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PUBLIC LAW BOARD No. 2263

AWARD KO, 9

= CASE NO. 23

PARTIES TO THE DISPUTE: i

Brotherhood of Raflway, Airline and Steanship
Clerks, Freight Handlers, Express and Station
Employees

and

Consolidated Raflway Corporation

STATEMENT OF CLAIM:

"Claim of the Sysrem Committee ¢f the Brotherhood (CR-0849-D) that:

{a) The Carrier violated the Rules Agreéement effecrive February 1,
as amendad by the Intevim Rules dared January 26, 1976,
particularly Rule E-1, when it assessed dlsclpllna of dis~
missal on Clerk §, J. Stinson, oun Faptember 26, 1978.

{b) <Claimant Stinson's record be clear#d of the charges brought
against him on July 25, 1978.

(e¢) Claimapt Stinson be restored to seérvice with seniorivy and
all other rights unimpaired and be compensated for wage loss
sustained in accordance with tha provisions of Rule F-1l(e).
Claimant also to be mads whole for any money he was required
to spena for medical and hespital|services, or eother benefits
which would otherwise have bheen c?vered under Travelers Group
Policy GA~23000." | ’

-

QPINIOW OF BOARD:

Cizimant was employed by Carrier from|i®43 until his dismissal from
service in September 1978, He worked in the craft or class vepresented
by the Ovganization from the time of his hiring until his promotion in 1976
to the non-contract position of Sales Reprpsentative, New York City. Early
in the month of March 1978, a preliminary Janditc by Carrier indicated probable

evidence of impropriety by Claimant in thT conduct of his duries for Carrvier.

i

1

I

-y, = ————- AP A Pl Ty P Sy = o 4w dmany A n mw e e



3

On ¥areh 8, 1978 an intens.ve transcribed ipterview of (laimant was con~
ducted by two represantatives from Carrie:'g Special Audit Department, Om
March 21, 1978 Clatmsnt signed a "voluntarw statement" in which he admirtred
veking kickbacks totalling $2300, as gell és gif;s and cther gratuities, for

refarring susromers who had claims againss{Carrier to a private claim agent.
!

Thereafter, Claimant received 2 lecter da:#d June 14, 1978 from his Regional

Sales Manager, az follows:

]
This is rc confirm cur cenversajion of today's date
to the effect that I have baen instrucred to direct
you o exercise your senioriry pizhts for cause,

You have been informed of the thture of the reasons
for this actionm by ¥r, Hagen and Mr. Cramer. Pleass
dirent yourself accordingly. Tads is cffective with
the closa of business June 27.

i
Consequently, Claimant exercised his rig%ts under the BRAC Schedule Agraement

and displaced ontc 2 job of Crew Dispaccrer in the crafr or c¢lass represented

3

by the Nrganization.
Under date of July 25, 1978 Claima?: was served with Notice of Investi-

gation into the follewing charges: !

1, Received a check No. 678, dated April 5, 1876, in
the awmount of $100.00 from Joseph Maitre for fur-
nishing confidential freigoe claim information to !’
an unauthorized party who vas not emploved by the
Rallroad.

2. Received the following chézks during the period
November 1, 1%72 to Octobés 3, 1975, from Joseph
Maitre for furnishing confidentianl freight eclaim
information te an unauthoplzed parcy whe was not
employed by the Rallroady

CHECK NUMBER DATE AMOUNT
1125 11/1)72 $200.
1148 12718472 200.
1189 02/1p!173 200,
1216 Q4110473 200,

132 0572573 200,
1292 08/48/73 100.
1408 03/2¢/74 200,
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298 05127174 200,
369 08/16/74 | 200,
328 08/31/74 200,
1385 12/31/74 200.
440~ 0L/30/75 100,
470 03/19/75 200.
548 07/11/75 200,
596 10/03/75 100,

3, During pariod 1957 to December 1977 you improperly
vecaived cash ané unauthorized gratuities consisting
of gift certificates from Rall*bad Customers that
you zallad on vhile you were working for the Railroad
as Sales Representative. .

& Notice of piscipline was issued Se;tember:26, 1978 zanouncing that Claimant
bad been found guilty as charged and assessing discipline of dismissal in
all ¢apacities. THat decision was appealed/ without resolution on the property
and comes te us for determination.

Aside from soze nopersuagsiva proceduril objections relative vo the con-
duct of the hearing, the Organization primgzrily challeanges this disciplinary
action premised upon arguments of "double iecpardy" and timelipess of the

July 25, 1978 hearimg. These are not macters of firsc impression between

these sate parties under this same Agveameht, In a case very similar to the
|

present one, P.L.B. No. 2537, in Award No% 20, dealt with those guestions in

a unanimous Opinion readiag in pertinent éart as follows:
The Board dees not find thegr the Carrier placed

the Claimant in jeeopardy twice Eor the same offense.
The Carrier simply, by following the requisite contract
provisions, did not allow the {(fzimant toe take refuge
in his bargaining unit posiriod. The Board finds that
the Carrier did not remove the {lzimant from his posi-
tion as Manager of Freight Claizs because he was an

st

a

uﬂsat*sfactory Manager of Freight Claims. The Carvier
removed the Claimanr from servics because he breached
his dury and obligation to renﬁa service Tto protact
and safeguard his Employer's iprerests. The Claimant
having been remcved from his mzasgerial post for chis
violaticon of his basic obligation as an employee, cannot
take refuge in a bargaining uj;: positipn and ¢laim
impunity for his culpablie conduzc. The Carvier is
privileged tfo sct on the conviction, after observing
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all the contractnal requiremencsfp=rtaining to
digscipline, that the Claimant wag undesirable
ensloyee who had forfeited his rigut to remain iz

the Carrier's employ, be it as & Manager of Freizzr
Clzims 8¢ as a clerk. The Carrier could properly
mzintain thac the megnitude of the Claimant's offznse
eunz across the entire spactrum of the amployer~
gmployze relationship. The Carﬁier could propersy
conclude that the oifense perpefitated by the Claimant
did not only run to his ecffjce as Mamager of Freisht
Claims, but extended to each and every aspact of his
ezployment .

The Cavrier, obviously, had to comply with the
contractual mandate of the Schafule Agreemant's
Discipline Rule when if dealr with the Claimant 25 a
ecoverad employee, We find tha1;thc Carrier complied
with contractual prescriptious lof rhe Discipline Rule
and therefore it could dismiss}the Claimant under the
aforesaid Discipline Rule. |

In our judgment, the foregoing Opinion is directly on point and is authori-

tative precedent which is dispositive of the arguments raised by the Organiza-

tion hereir.

We understand and are s athetic o the Organization'’s concerns over
P i

|
the apparently inexplicable ahree~mcnth}delay by Larrier in vemoving {laimant _

from the nen-contract Sales Representative job. Bul once ae was back in the

H
craft er class, znd subject %o Rule E~1l; we find that he wme afferded a timely

and fa“r investigation ia which the aviffence overwhelmingly establishes hisg

culpability. Nor can we find the panaliy excessive given the very serious

.misconrnduct in which Claimant engagad. .Based upon all of the foregeing, we

must deny the clalm,

!
I
]
FINDINGS: ,]
Public Law Board No. 2263, upon the whole recerd ané all of the evidence,
finds and holds as follows:
1. that the Carrier and Employeé involved in this Sispute are, respec~

tively, Carrier and Employee within n$e meaning of the Railway Labor Acty
) H
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2, that the Board has jurisdiction over tFe digpute .avelved herein

and

-’

3. that the Agreement was not vielated,

AWARD {

Claim denied}.

(;:i‘H\f“*"~ ]E?iir-.' ;:;Tt:;;f:inhhn.

Dzna F. Eischen, ?haitman —
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F. T, Lyn¢€;7£arrier Megber

K. M. Berner, Ewployee Mamber
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